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SUBJECT:   GARBAGE  COLLECTION  IN  PRESIDIO; 

NECESSITY  FOR  COLLECTOR  TO  HAVE  PERMIT. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"The  Presidio  of  San  Francisco  is  preparing  a  contract 
for  the  collection,  removal,  and  disposal  of  garbage 
from  that  facility  for  the  fiscal  year  1960-61.   In 
prior  years,  the  contract  has  been  negotiated  only 
with  the  Sunset  Scavenger  Company,  because  the  Army 
was  under  the  impression  that  this  company  had  the 
only  permit  to  collect  refuse  on  Route  75,  which 
includes  the  Presidio  of  San  Francisco. 

"The  Armed  Service  Procurement  Regulations  require  that 
wherever  possible,  service  should  be  secured  through 
the  lowest  responsible  bidder  after  an  open  competitive 
bid.   The  Health  Code  of  the  City  and  County  of 
San  Francisco  (Part  2,  Chapter  5,  Article  6,  Section 
313)  makes  it  illegal  for  refuse  to  be  collected  on  a 
route  unless  the  collector  holds  a  permit. 

"The  question  posed  by  the  Presidio  of  San  Francisco 
is  'whether  the  City  of  San  Francisco  has  the  legal 
right  to  designate  the  Presidio  of  San  Francisco  as 
within  a  particular  route  and  also  designate  the  col- 
lector for  the  Presidio  of  San  Francisco.   This  action 
by  the  City  of  San  Francisco  appears  to  be  an  attempt 
to  regulate  activities  on  the  land  of  the  Federal 
Government. ' 

"May  I  request  an  interpretation  of  both  the  Charter 
and  the  Health  Code  with  reference  to  this  stipulation, 
in  order  to  determine  whether  the  Presidio  of 
San  Francisco  may  take  competitive  bids  from  any 
licensed  collector  in  San  Francisco,  or  whether  they 
must  receive  a  bid  only  from  the  licensed  collector  on 
whose  route  the  Presidio  is  located. 

"Any  further  information  on  this  matter  as  far  as  the 
Army  is  concerned  may  be  secured  from  2nd  Lt. 
Richard  J.  Wall,  Quartermaster  Corps,  Purchasing  and 
Contracting  Office,  Presidio  of  San  Francisco,  phone 
JO  1-3465.   It  is  ray  understanding  that  Lt.  Wall  dis- 
cussed this  matter  with  Mr.  Thomas  Blanchard,  Deputy 
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"City  Attorney,   and  was   instructed  to  write  to  me  con- 
cerning  this  matter  as  to  the  legal  factors   involved   in 
this  situation." 

OPINION 

In  my  opinion  No.  513,  addressed  to  the  City  Planning 
Commission,  and  No.  557,  addressed  to  the  Department  of  Public 
Works,  I  discussed  the  authority  of  these  two  departments  of  the 
City  to  exercise  their  power  over  areas  of  the  Presidio  of 
San  Francisco. 

In  Opinion  No.  513,  t  advised  the  City  Planning 
Commission  that  a  summary  of  the  history  of  the  origin  of  the 
Presidio  of  San  Francisco  was  important  before  an  answer  could  be 
made  to  their  query.  Since  that  opinion  covers  most  of  the  phases 
of  the  question  presented  by  your  request,  I  shall  refer  to  por- 
tions of  it  dealing  with  the  question  presented  by  your  request. 

In  the  case  of  Standard  Oil  Company  v.  California,  291 
U.  S.  242,  78  L.  ed.  775,  which  involved  the  power  of  the  State  of 
California  to  collect  gasoline  taxes  on  gasoline  sold  by  Standard 
Oil  Company  to  the  Army  Post  Exchange  of  the  Presidio,  the  Court, 
at  page  777,  stated  as  follows: 

"The  Presidio  of  San  Francisco,  a  tract  of  more  than 
fourteen  hundred  acres,  lies  between  that  city  and  the 
Golden  Gate,  and  is  within  the  exterior  limits  of 
California.   Established  as  a  military  post  under 
Spanish  dominion  about  1776  it  continued  to  be  so  used  by 
the  Republic  of  Mexico  until  ceded  to  the  United  States 
in  1848  [February  2]  by  the  treaty  of  Guadalupe  Hidalgo 
[9  Stat,  at  L.  922],   An  executive  order  of  November  6, 
1850,  dedicated  it  to  public  purposes;   since  then  it 
has  been  occupied  as  a  military  reservation.   By_  act 
of  March  2,  1897.  California  ceded  to  the  United  States 
exclusive  jurisdiction  over  thTs"*area  with  a  proviso-- 
"That  this  state  reserves  the  right  to  serve  and  execute 
on  said  lands  aTl  civil  process,  not~Tncompatib"Te  with"" 
tKis  cession,  and  such  criminal  process  as  may  lawfulTy 
issue~under  the  authority  of  this  state  against  any 
person  or  persons  charge?  with  crimes  committee!  without 
said  land's.  'See  United  States  v.  Catkins.  (D.C)  22  F. 
(2d)  437.   The  State  reserved  to  herself  no  power 
whatever  in  respect  of  taxation. 


ii 


it  seems  plain  that  by  the  Act  of  1897 
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"California  surrendered  every  possible  claim  of  right 
to  exercise  legislative  authority  within  the  Presidio-- 
put  that  area  beyond  the  £ield  of  operation  of  her 
laws.   Accordingly,  her  Legislature  could  not  lay  a 
tax  upon  transactions  begun  and  concluded  therein. 


"A  State  can  not  legislate  effectively  concerning  matters 
beyond  her  jurisdiction  and  within  territory  subject  only 
to  control  by  the  United  States."   (Emphasis  added) 

Therefore,  since  the  City  and  County  of  San  Francisco  is 
a  political  subdivision  of  the  State  of  California,  you  are  advised 
that  the  provisions  of  the  Municipal  Code  (Part  II,  Ch.  V  [Health 
Code],  Art.  6,  §113)  have  no  application  to  the  area  included 
within  the  boundaries  of  the  Presidio  of  San  Francisco.   The 
United  States  may  take  competitive  bids  from  any  licensed  collector 
in  San  Francisco  and  the  successful  bidder  would  not  have  to  have 
a  permit  issued  by  you  authorizing  him,  to  collect  refuse  in  the 
Presidio. 

Respectfully  submitted, 


DION  R.   HOLM 
City   Attorney 


TO:  Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2,  California 


BJW/TJB 


OPINION  no.  m-58 
July  15,  I960 


SUBJECT:   APPLICATION  OF  DENSITY  RETIREMENTS  UNDER  NEW 
CITY  PLANNING  CODE  TO  PREEXISTING  ILLEGAL 
DWELLING  UNITS  (SUPPLEMENT  TO  OPINION  NO.  1396) 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

re:  u  e  s  t 

"In  your  Opinion  No.  1396,  you  advised  this 
Department  that  the  one-for-one  parking  require- 
ment of  the  Planning  Code  should  apply  wherever 
the  work  necessary  to  legalize  illegal  dwelling 
units  pre-existing  this  requirement  goes  beyond 
minor  physical  change  so  as  to  proximate  the 
first  genuine  creation  of  the  units. 

"Nov;  that  the  new  comprehensive  Zoning  Ordi- 
nance has  become  operative  as  Articles  1-3  of  the 
nev;  Planning  Code,  a  comparable  situation  is  likely 
to  arise  under  certain  of  the  nev;  standards  intro- 
duced by  the  new  Planning  Code.   The  example  that 
immediately  comes  to  mind  concerns  the  legalization 
of  illegal  dwelling  units  pre-existing  the  opera- 
tive date  (May  2,  I960)  of  the  new  Planning  Code 
where  such  dwelling  units  exist  on  a  lot  in  excess 
of  the  density  permitted  on  the  lot  by  the  new 
Planning  Code. 

"We  would  appreciate  having  your  opinion  as 
to  whether  the  analysis  and  conclusion  of  Opinion 
No.  1396  would  apply  equally  in  such  a  situation 
under  the  nev;  Planning  Code,  with  the  result  that 
the  density  requirements  of  the  Planning  Code 
would  not  apply  to  the  legalization  of  illegal 
dwelling  units  where  work  of  only  a  minor  nature 
is  involved  but  would  apply  where  the  work  is  such 
as  to  proximate  the  first  genuine  creation  of  the 
units." 

OPINION 

Your  request  contemplates  the  future  problem  of  legal- 
izing illegal  dwelling  units  pre-existing  the  nev;  City  Planning 
Code  when  such  legalization  involves  only  minor  physical  change 
in  the  units.   You  particularly  contemplate  this  problem  where 
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such  dwelling  units  exist  on  a  lot  where  the  density  is  greater 
than  that  permitted  under  the  new  Planning  Code. 

Upon  my  request  you  have  designated  to  me  the  sec- 
tions of  the  new  Planning  Code  which  pose  this  particular  prob- 
lem, as  f  ollows  °. 

"SEC.  106.   Permits  of  Occupancy.   Except  as 
otherwise  provided  herein,  land,  buildings  and 
premises  in  any  district  shall  hereafter  be  used 
only  for  the  purposes  listed  herein  as  permitted 
in  that  district,  and  in  accordance  with  the 
regulations  herein  established  for  that  district. 
A  Permit  of  Occupancy  shall  be  issued  by  the 
Department  of  Public  Works  (Central  Permit  Bureau) 
to  the  effect  that  the  use  or  proposed  use  of  a 
building  or  premises  conforms  to  the  provisions  of 
this  and  related  ordinances,  prior  to  the  occupancy 
of  any  building  hereafter  erected,  enlarged  or 
structurally  altered,  or  where  any  vacant  land  is 
hereafter  proposed  to  be  occupied  or  used  except 
for  permitted  agricultural  uses.   Such  a  permit 
shall  also  be  issued  whenever  the  character  of  use 
of  any  building  or  land  is  proposed  to  be  changed 
from  a  use  first  permitted  in  any  district  to  a  use 
first  permitted  in  a  less  restricted  district. 
Upon  written  request  from  the  owner,  such  a  permit 
shall  also  be  issued  covering  any  lawful  use  of  a 
building  or  premises  existing  on  the  effective 
date  of  this  Code,  including  non- conforming  build- 
ings and  uses." 

"SEC.  127.   Dwelling  Units.  R-l  Districts. 
Except  as  otherwise  provided  for  transitional  uses, 
not  more  than  one  (l)  one-family  dwelling  shall 
occupy  a  lot  in  an  R-l-D  or  R-l  district;  provided, 
that  one  (1)  or  more  additional  dwelling  units, 
each  having  a  separate  outside  entrance,  may  occupy 
any  lot  in  an  R-l  district  which  contains  at  least 
three  thousand  (3,000)  square  feet  for  each  dwell- 
ing unit  upon  the  lot. 

"SEC.  128.   Dwelling  Units.  R-?  Districts. 
Except  as  otherwise  provided  for  transitional  uses, 
and  except  where  a  multiple  dwelling  is  permitted 
under  Section  203.1  (c),  not  more  than  one  (l) 
two-family  dwelling  shall  occupy  a  lot  in  an  R-2 
district,  unless  the  lot  contains  at  least  fifteen 
hundred  (1500)  square  feet  for  each  dwelling  unit 
upon  the  lot. 
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"SEC.  129.   Dwelling  Units,  Other  R  Districts. 
The  number  of  dwelling  units  on  any  lot  shall  not 
exceed  one  (1)  for  each  four  hundred  (WOO)  square 
feet  of  the  lot  area  in  R-3  districts,  or  one  (1) 
for  each  two  hundred  (200)  square  feet  of  the  lot 
area  in  R->+  districts,  or  one  (l)  for  each  one  hun- 
dred twenty-five  (125)  square  feet  of  the  lot  area 
in  R-5  districts.   Provided,  that  for  the  purposes 
of  this  calculation,  a  dwelling  unit  in  an  R-5  dis- 
trict containing  not  over  five  hundred  (500)  square 
feet  of  net  floor  area  and  consisting  of  not  more 
than  one  (1)  habitable  room  in  addition  to  a  kitchen 
and  bathroom  may  be  counted  as  equal  to  three- 
fourths  (3A)  of  a  dwelling  unit.    Where  a  struc- 
ture contains  such  one-room  dwelling  units,  the 
calculated  number  of  units  permitted  shall  be 
adjusted  to  the  nearest  quarter  (lA)  of  a  unit, 
otherwise  it  shall  be  adjusted  to  the  nearest  whole 
number  of  units. 

"SEC.  130.   Dwelling  Units.  C  Districts.   The 
number  of  dwelling  units  permissible  on  any  lot  in 
a  C  district  shall  be  the  same  as  for  a  permitted 
transitional  use  in  the  nearest  R  district,  the  dis- 
tance being  measured  as  required  in  Section  125; 
provided,  that  in  no  case  shall  the  number  of  dwell- 
ing units  permitted  on  a  lot  in  a  C-l  or  C-2  district 
be  less  than  is  permitted  in  an  R-3  district  and  in 
no  case  shall  the  number  of  dwelling  units  permitted 
on  a  lot  in  a  C-3  district  be  less  than  is  permitted 
in  an  R-5  district." 

"SEC.  135.   Automobile  Parking  Spaces. 
General.   Hereafter  there  shall  be  provided  at  the 
time  of  construction  of  any  main  building,  or  of  any 
major  addition  to  a  main  building,  off-street  park- 
ing spaces  for  automobiles  except  in  C-3  districts, 
and  off-street  loading  spaces  in  all  districts,  in 
accordance  with  these  regulations.  For  the  purposes 
of  this  section  the  term  major  addition  shall  mean 
any  addition  or  change  of  occupancy  which  would  in- 
crease the  number  of  dwelling  units  in  the  building, 
or  which  would  increase  the  number  of  spaces  as 
required  hereinafter  by  at  least  fifteen  (15)  per 
cent  or  by  at  least  five  (5)  spaces,  whichever  is 
greater.   No  existing  building  shall  be  deemed  to 
be  a  non- conforming  building  solely  because  of  the 
lack  of  any  such  required  spaces;  provided,  that 
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space  actually  being  used  for  off-street  parking  or 
loading  in  connection  with  any  such  building  shall 
not  be  further  reduced  in  area  or  capacity.   ..." 

Giving  all  of  said  sections  a  collective  interpreta- 
tion, as  is  proper,  I  believe  the  density  requirements  therein 
prescribed  are  to  be  applied  only  to  new  construction  or  to 
pre-existing  structures  undergoing  major  reconstruction. 

Consequently,  my  interpretation  in  Opinion  Wo. 1396 
applying  one-for-one  parking  to  the  legalization  of  pre-exist- 
ing illegal  dwelling  units  when  it  involves  major  reconstruc- 
tion, but  not  when  it  involves  only  minor  reconstruction, 
appears  applicable  alike  to  such  units  under  the  density 
requirements  of  the  above-mentioned  sections  of  the  new  City 
Planning  Code.   However,  this  advice  assumes  that  such  minor 
reconstruction  would  in  no  manner  be  in  violation  of  Section 
12W  of  the  new  Planning  Code,  which  provides  as  follows: 

"SEC.  12^.   Lot  Area  Minimum.   ... 

"(b)  An  existing  building  the  use  of  which 
conforms  to  the  use  regulations  of  this  Code  but 
which  occupies  a  lot  of  smaller  area  than  required 
by  this  Code  shall  not  be  deemed  to  be  a  non- 
conforming building;  provided,  however,  that  no 
such  building  shall  be  so  constructed,  altered  or 
enlarged  as  to  further  increase  the  discrepancy 
between  existing  conditions  on  the  lot  and  the 
required  standards  for  new  construction  set  forth 
in  this  Code." 


You  are  advised  accordingly. 

Respectfully  submitted, 


DIOW  R.  HOLM 
City  Attorney 


To:  James  R.  McCarthy 

Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2 
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August  3,  I960 


SUBJECT:  CONSTITUTIONALITY  OF  ORDINANCES  ESTABLISHING  LICENSE 
FEES  FOR  REGULATORY  AND  INSPECTION  SERVICES  PROVIDED 
BY  CITY  DEPARTMENTS. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows 


R  E  C  U  E  S  T 

"The  Finance  Committee  is  currently  considering 
proposed  legislation  which  contemplates  the  impo- 
sition of  higher  fees  for  the  recovery  of  depart- 
ment costs  incurred  in  performing  regulatory  and 
inspection  services,  pursuant  to  Charter  Section 
2k. 

"Such  fees,  which  are  charged  by  a  number  of 
administrative  departments,  have  not  been  revised 
for  a  number  of  years  and  at  the  present  time  are 
insufficient  to  comply  with  the  mandate  of  said 
Charter  Section  2k   to  the  effect  that  they  ' shall 
not  be  less  than  the  cost  to  the  city  and  county 
of  regulation  and  inspection.' 

"The  Finance  Committee,  in  keeping  with  its  inten- 
tion as  announced  at  the  time  the  current  fiscal 
year's  budget  was  adopted,  is  desirous  of  recom- 
mending enactment  of  certain  of  such  fees  at  the 
earliest  possible  moment,  and  in  any  event  prior 
to  September  15  when  anticipated  revenues  for  the 
current  fiscal  year  \tfill  enter  into  the  process  of 
fixing  the  tax  rate.   However,  the  Committee  is 
aware  of  the  magnitude  of  the  entire  project  and 
believes  that  it  will  be  an  impossibility  to  submit 
to  the  full  Board  of  Supervisors  prior  to  September 
15  all  of  the  fee  revisions  which  must  be  consid- 
ered.  Therefore,  It  respectfully  asks  your  opin- 
ion as  to  whether  or  not  the  Board' s  enactment  of 
a  particular  group  of  such  fees,  say,  those  levied 
by  the  Department  of  Public  Works,  without  a  con- 
current revision  of  fees  levied  by  other  departments 
would  constitute  an  unconstitutional  discrimination 
which  would  invalidate  the  newly  enacted  segment  of 
our  fee  structure. 
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"This  matter  will  be  on  the  calendar  of  the  Finance 
Committee  at  its  meeting  to  be  held  on  August  3»  and 
the  members  would  appreciate  having  your  advices  on 
or  before  that  date." 


OPINION 

You  are  concerned  with  the  constitutionality  of 
adopting  a  now  fee  schedule  for  regulatory  and  inspection  ser- 
vices furnished  by  particular  departments  of  the  city.   You 
express  apprehension  that  the  adoption  of  fee  schedules  for 
one,  or  more,  of  the  departments,  without  a  concurrent  adop- 
tion of  revised  fees  in  all  other  departments,  would  make  such 
legislation  subject  to  the  challenge  of  discrimination  by 
those  whose  fees  are  increased  by  way  of  higher  licensing 
charges. 

Charter  Section  2*+  provides,  in  part: 

"SECTION  2k.      The  board  of  supervisors  shall 
regulate,  by  ordinance,  the  issuance  and  revocation 
of  licenses  and  permits  for  the  use  of,  obstruction 
of  or  encroachment  on  public  streets  and  places, 
exclusive  of  the  granting  of  franchises  governed  by 
other  provisions  of  this  charter;  and  for  the 
operation  of  businesses  or  privileges  which  affect 
the  health,  fire-prevention,  fire-fighting,  crime, 
policing,  welfare  or  zoning  conditions  of  or  in  the 
city  and  county,  and  for  such  other  matters  as  the 
board  of  supervisors  may  deem  advisable. 

"Such  ordinance  shall  fix  the  fees  or  licenses 
to  be  charged,  which  shall  not  be  less  than  the 
cost  to  the  city  and  county  of  regulation  and  in- 
spection; provided,  that  in  so  far  as  the  regulation 
and  inspection  of  foodstuffs  or  articles  of  food  for 
human  consumption  are  concerned,  the  fees  or  licen- 
ses to  be  charged  for  such  regulation  and  inspection 
shall  be  as  determined  by  the  board  of  supervisors, 
but  the  same  shall  not  exceed  the  cost  of  said  regu- 
lation and  inspection.   Said  ordinance  shall  also 
specify  which  department  shall  make  the  necessary 
investigations  and  inspections  and  issue  or  deny 
and  may  revoke  the  permits  and  licenses  therefor. 
The  chief  of  police  in  the  performance  of 
police  duties  shall  have  power  to  examine  at 
any  time  the  books  and  the  premises  of  pawnbrokers, 
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peddlers,  junk  and  second-hand  dealers,  auctioneers 
and  other  businesses  designated  by  the  board  of 
supervisors,  and  the  tax  collector  shall  have  power 
to  examine  the  books  of  any  business  for  which  a 
license  is  issued  and  a  fee  charged  on  the  basis  of  the 
receipt  of  such  business,  and  for  these  purposes 
such  officials  shall  have  the  power  of  inquiry,  in- 
vestigation and  subpoena,  as  provided  by  this  char- 
ter  " 

Under  the  language  of  this  section  the  Board  of  Sup- 
ervisors has  the  duty  to  see  that  whatever  cost  is  incurred  by 
virtue  of  the  regulation  and  inspection  services  provided  shall 
be  recovered  by  establishment  of  a  fee  schedule  adequate  to 
defray  the  costs  of  the  services  rendered. 

It  has  long  been  recognized  that  the  power  to  license 
for  purposes  of  regulation,  and  revenue,  involves  the  right  to 
discriminate  between  different  trades,  and  between  essentially 
different  methods  of  conducting  the  same  general  character  of 
business  or  trade.    (In  re  Haskell.  112  Cal.  *+12,  kk   Pac.  725; 
Bramman  v.  City  of  Alameda,  162  Cal.  6U8,  12*+  Pac.  2^3.)   So- 
called  "permissible  discrimination"  has  been  upheld  even  where 
a  greater  tax  has  been  imposed  on  the  same  kind  of  business, 
as  for  example,  where  one  firm  has  a  fixed  place  of  business 
within  city  limits,  and  another  firm  has  no  fixed  place  of 
business  within  city  limits.   (Continental  Baking  Comnanv  v. 
Citv  of  Escondido,  21  C.  A.  2d  388,  69  Pac.  2d  l8l. ) 

It  has  also  been  recognized  that  the  power  to  tax, 
through  licensing,  is  one  that  can  be  exercised  with  discre- 
tion.  In  other  words,  merely  because  the  city  or  state  has 
the  power  to  license,  it  is  not  bound  to  exercise  that  power 
and  tax  every  class,  business  or  trade.   For  the  purpose  of 
imposing  a  license  tax,  the  City  may  thus  classify  occupations 
and  distinguish  between  them.    (City  of  Los  Angeles  yf  wT  it 
TannahilL,  105  C.  A.  2d  5>+l,  233  ?ac.  2d  671. )   The  only  real 
prohibition  imposed  is  against  the  imposition  of  a  tax  that  is 
discriminatory  as  between  persons  engaged  in  the  same  business, 
and  as  set  forth  in  the  last  paragraph  of  Charter  Section  24-, 
relating  to  fixed  places  of  business. 

If  a  classification  of  persons  or  occupations,  made 
for  the  purpose  of  imposing  a  license  tax,  is  founded  on  nat-^ 
ural  or  fundamental  distinctions,  which  are  reasonable  in  their 
relation  to  the  object  of  the  legislation,  such  classification 
will  be  valid.    (Fox,  at   al.  Corn,  v.  Citv  of  Bakersfield. 
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36  Cal.  2d  136,  222  Pac.  2d  879.)   Further,  when  a  legisla- 
tive enactment  is  attacked  on  the  grounds  of  an.  unauthorized 
classification,  all  presumptions  are  in  favor  of  the  legislation 
enacted.   (5  Cal.  Jur.  Sec.  628,  et  seq. )   A  mere  difference 
in  rates,  charged  to  different  classes  of  businesses,  trades  or 
professions,  does  not  constitute  undue  discrimination.   (Fox, 
fit  al.  Corp.  v.  City  of  Bakersfiald,  supra;   National  Schools 
v.  City  of  Los  Angeles.  135  CA.  2d  311,  287  Pac.  2d  151.) 

Therefore,  the  answer  to  your  inquiry,  in  accordance 
\-iith   the  rules  of  law  cited  above,  is  that  the  Board  of  Super- 
visors has  the  authority  to  enact  into  law  a  revision  of  fees 
established  by  one,  or  more,  departments  of  the  city  government, 
and  such  an  ordinance  would  not  be  subject  to  successful  attack 
as  an  unconstitutional  ordinance  on  the  basis  of  discrimination 
merely  because  all  departmental  fees  were  not  revised,  or 
raised,  at  the  same  time.   As  the  other  departments  review 
their  fee  schedules,  if  it  is  found  that  revision  is  necessary, 
such  revision  may  be  enacted  at  a  later  date.   Since  Charter 
Section  2k   requires  the  adoption  of  a  fee  schedule  that  will 
provide  the  City  with  enough  revenue  to  defray  the  costs  of 
regulation  and  inspection  services,  the  schedules  should  be 
revised  as  soon  as  the  need  for  revision  becomes  apparent,  and 
it  is  not  necessary  to  await  the  revision  of  fee  schedules  by 
all  departments  before  enacting  such  legislation. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  MR.  ROBERT  J.  DOLAN 

Clerk,  Board  of  Supervisors 
233  City  Hall 
San  Francisco  2 
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OPINION  NO.  1460 
August  9,    I960 

SUBJECT:   HILTON  HOTEL  EGRESS  REQUIREMENTS. 

Dear  Sir; 

I  have  your  request  for  an  opinion  as   follows: 

REQUEST 

"Some  time  ago,  during  a  review  of  the  pre- 
liminary plans  of  the  Hilton  Hotel,  the  Mayor 
requested  an  opinion  as  to  egress  from  the  ball- 
room level  and  of  all  floors  above  the  ballroom 
level.   Since  that  time,  I  believe  you  have  been 
studjring  the  problem.   However,  in  the  interim, 
the  plans  have  been  changed  substantially  so  that 
much  of  the  information  informally  given  to  your 
Mr.  Foley,  upon  which  to  base  his  opinion,  may  not 
now  be  valid. 

"We  are  now  checking  the  final  plans  submitted 
with  an  application  for  building  permit.   In  doing 
so,  we  are  confronted  with  certain  questions  for 
which  we  wish  to  have  your  opinion.   These  questions, 
in  general,  cover  the  same  problems  as  in  the  Mayor's 
letter,  but  are  more  specifically  related  to  questions 
confronting  us  in  the  plan  check  to  determine  the  is- 
suance of  the  permit. 

"1.   Can  stairways  required  to  be  enclosed 
terminate  in  an  open  public  storage 
garage  driveway,  with  the  terminal 
point  approximately  30  feet  from  the 
street? 

"2.   Can  stairways  required  to  be  enclosed 
terminate  in  a  lobby  upon  which  various 
business  and  public  assemblage  uses  abut, 
and  can  this  lobby  also  be  used  as  a 
means  of  egress?  These  uses,  we  believe, 
are  normal  accessory  uses  to  the  hotel 
use  and  consist  of  dining  rooms,  bar  rooms, 
small  rental  areas  for  shops  and  the  like. 

"3.   Must  the  lobby  which  forms  the  corridor 
for  the  required  stairs  from  the  hotel 
and  assembly  area  meet  the  fire  resistance 
standards  for  a  corridor  or  may  it  be 
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considered  as  a  public  way,  or  some 
other  category,  due  to  the  specialized 
function  for  this  type  of  building. 

"The  sections  listed  are  those  of  the  State  Housing 
Act.   These  are  also  provisions  of  the  San  Francisco 
Housing  Code  and  the  Building  Code,  which  also  may  have 
a  bearing  on  the  questions. 

"Sections  16405,  16432  and  16439,  we  believe, 
apply  to  questions  2  and  3- 

"There  are  plans  of  the  hotel  available  in  the 
Bureau  of  Building  Inspection  and  if  you  wish  these 
or  any  additional  information  concerning  these  questions, 
please  have  your  staff  call  Mr.  Levy,  Superintendent  of 
the  Bureau  of  Building  Inspection,  Ext.  711  and  he  will 
be  glad  to  aid  you." 

OPINION 

Answer  to  'uestions  1  and  2; 

Under  the  San  Francisco  Housing  and  Building  Codes 
stairways  which  are  required  to  be  enclosed  must  terminate  in  a 
court,  yard  or  street,  as  defined  therein.   Neither  a  public 
storage  garage  driveway  nor  a  hotel  lobby  falls  within  the  defini- 
tion of  a  court,  yard  or  street  as  there  defined.   A  stairway  which 
is  required  to  be  enclosed  therefore  cannot  terminate  in  a  public 
storage  garage  driveway  or  in  a  hotel  lobby  unless  the  driveway 
or  lobby  meets  the  requirements  for  exit  enclosures. 

Following  are  the  pertinent  sections  of  those  codes: 

Section  2103  of  the  Building  Code  provides  in  material 


part: 


"Sec.  2103.   Exit  Enclosures.   General. 

"(a)  Every  interior  stairway  ....  shall  be  enclosed 
as  set  forth  in  this  section  .... 

"(c)  Openings  into  enclosures.   There  shall  be  no 

openings  into  exit  enclosures  except  exit  door- 
ways and  openings  in  exterior  walls . 

"Every  opening  into  an  exit  enclosure 
shall  be  protected  with  fire  doors  or  windows 
as  required  for  the  type  of  construction  and 
occupancy  classification. 


part: 


OPINION  MO.  1460 
August  9,    I960 
Page  3 

"(d)  Extent  of  enclosures.   Stairways  and  ramp  en- 
closures  shall  include  the  necessary  landings 
between  flights  and  shall  also  include  any 
corridors  or  passageways." 

Section  1103  of  the  Housing  Code  provides  in  material 

"Sec.  1103.   Stairway  enclosures. 

"(a)  Required.  Every  interior  public  stairway  in  an 
apartment  house  or  hotel  three  or  more  stories 
in  height  hereafter  constructed  shall  be  en- 
closed as  set  forth  in  this  Article  .... 

"(b)  Enclosure  defined.  A  stairway  enclosure  shall 
include  the  necessary  landings  between  flights 
and  any  hallways  or  passageways  necessary  for 
continuous  exit  to  a  court,  yard  or  street  .  .  . 

"(c)  Construction.   Every  stairway  enclosure  shall 
be  constructed  as  set  forth  in  Articles  9,    20, 
21  and  30  of  the  Building  Code. 

"(d)  Accessibility.  Access  to  the  stairway  shall  be 
available  at  each  story  level  served  by  the 
stairway  through  a  doorway,  the  doors  of  which 
shall  swing  in  the  direction  of  exit  travel. 

"(e)  .... 

"(f)  Prohibited  openings.  There  shall  be  no  openings 
into  exit  enclosures  except  exit  doorways  and 
openings  in  the  exterior  walls  and  the  roof. 

"(g)  Exit  doors.  Every  exit  door  in  a  stairway  en- 
closure  shall  be  a  self-closing  Class  'B' 
fire  door. 

"(h)  Exterior  doors.   Every  opening  in  an  exterior 

wall  forming  part  of  a  stairway  enclosure  shall 
be  protected  by  a  Class  'E'  fire  door  or  window, 
unless  such  opening  is  directly  to  a  street." 

Section  202  of  the  Building  Code  and  Sections  203.3 
and  203.25  of  the  Housing  Code  define  "court",  "yard"  and 
"street"  as  follows: 
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"Court.  Any  space  on  a  lot  other  than  a  yard  which, 
from  a  point  not  more  than  two  feet  (2?)  above  the  floor  line 
of  the  lowest  story  in  the  building  on  the  lot  in  which  there 
are  windows  from  rooms  abutting  and  served  by  the  court,  is 
open  and  unobstructed  to  the  sky,  except  for  projections  per- 
mitted by  this  Code. 

Outer  Court.  A  court,  one  entire  side  or  end  of  which  is  bounded 
by~a~TfohT~yard ,  a  rear  yard,  a  side  yard,  a  front  of  lot,  a 
street,  or  a  public  alley. 

Inner  court.  Any  court  which  is  not  an  outer  court." 
(Building  Code,  Section  202;  Housing  Code,  Section  203. 3). 

"Yard.  Any  space  on  a  lot,  other  than  a  court,  which 
is  open  and- unobstructed  from  the  ground  to  the  sky,  except  for 
projections  permitted  by  this  Code. 

Front  yard.  A  yard  between  the  front  line  of  a  building  and  the 
front  boundary  line  of  the  lot  on  which  the  building  is  situated, 
Rear  yard.   A  yard  between  the  extreme  rear  line  of  a  building 
and  the  rear  of  the  lot  on  which  the  building  is  situated. 
Side  yard.  A  yard  which  extends  from  a  rear  yard  to  a  front 
yard  or  front  of  the  lot." 
(Building  Code,  Section  202;  Housing  Code,  Section  203.25). 

"Street.  Any  street,  alley,  thoroughfare,  or  part  not 
less  than  sixteen  feet  (l6»)  in  width,  measured  from  the  front 
of  lot  to  the  opposite  front  of  lot  which  has  been  dedicated  or 
deeded  to  the  public  for  public  use." 
(Building  Code,  Section  202). 

Answer  to  Question  3: 


A  hotel  lobby  could  form  the  corridor  for  the  required 
interior  stairway  only  if  it  complied  with  the  exit  enclosure 
requirements  quoted  above,  namely,  if  it  had  no  opening  therein 
except  exit  doorways  and  openings  into  exterior  walls,  equipped 
with  the  required  fire  doors. 

Your  question  therefore  is  whether  a  hotel  lobby  which 
meets  the  requirements  for  exit  enclosures  must  meet  the  fire 
resistive  standards  for  the  corridor  of  an  enclosed  stairway. 

The  answer  to  this  question  is  yes.   The  particular  fire- 
resistive  requirements  for  such  a  hotel  lobby  are  set  forth  in 
Section  903  (g)  of  the  Building  Code,  which  provides  in  material 

part: 

"Sec.  903.  Type  1.  Fire  Resistive  Construction  .  .  . 

"(g)   Enclosure  of  vertical  openings,  public 
corridors  and  horizontal  exitways  i  ;  T 
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"2.   Public  corridors  and  horizontal  exitways. 
Public  corridors  and  horizontal  exitways  shall  have 
fire  resistive  enclosures  as  set  forth  in  Table 
No.  9-A,  and  all  doors  serving  as  exits  from  such 
corridors  and  exitways  shall  be  Class  B  fire  doors 
except  doors  opening  directly  to  streets  or  courts 
(see  Table  No.  10-B)." 

There  is  no  provision  in  the  codes  for  treating  a 
hotel  lobby  which  does  not  meet  the  above  requirements,  as  a 
corridor  to  a  court,  yard  or  street  from  an  interior  stairway 
which  is  required  to  be  enclosed. 

A  hotel  lobby  which  is  to  be  used  for  this  pirpose, 
and  which  does  not  meet  these  requirements,  cannot  be  considered 
a  court,  yard  or  street,  nor  can  it  be  fitted  into  some  other 
category  due  to  the  specialized  function  of  hotels.   The  code 
requirements  are  "minimum",  not  maximum,  standards.   (Building 
Code  §106;  Housing  Code  §103.) 

If  it  is  felt  that  it  is  desirable  to  modify  the  code 
requirements  for  hotel  construction  because  of  the  "specialized 
function"  of  hotels,  the  Board  of  Supervisors  can,  of  course, 
amend  the  codes,  provided,  however,  that  no  amendment  could  be 
permitted  that  would  conflict  with  the  requirements  of  the  State 
Housing  Act  (California  Health  and  Safety  Code,  Sections  15000 
et  seq.),  or  of  Title  19  of  the  California  Administrative  Code, 
"Public  Safety",  Chapter  1,  "State  Fire  Marshal." 

You  are  advised  accordingly. 

Respectfully  submitted, , 


DION  R.  HOLM 
City  Attorney 


To: 

Mr.  Reuben  H.  Owens 
Director  of  Public  Works 
253  City  Hall 
San  Francisco  2 


MBF/GEB 
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SUBJECT:   WHETHER   PROPOSED  AMENDMENT   OF   CHARTER   SECTION  172 
AND   PROPOSED  NEW  CHARTER   SECTION  I72.OI  REQUIRE 
AN  ACTUARIAL   SURVEY. 

Dear  Sir: 

I  am  in  receipt  of  an  inquiry  relating  to  the  proposed 
amendment  to  Section  172  of  the  Charter  and  the  addition  to  the 
Charter  of  a  completely  new  section,  172.01. 

Your  inquiry  concerns  the  necessity  of  obtaining  an 
actuarial  survey  before  the  Board  of  Supervisors  may  vote  to 
have  the  proposed  Charter  amendments  submitted  to  the  electorate, 
As  you  know,  section  158  of  the  Charter  requires: 

"  ...  that  the  board  of  supervisors  shall 
secure,  through  the  retirement  board,  an  ac- 
tuarial report  of  the  cost  and  effect  of  any 
proposed  change  in  the  benefits  under  the 
retirement  system,  before  enacting  an  ordi- 
nance or  before  voting  to  submit  any  proposed 
charter  amendment  providing  for  such  change." 
(Emphasis  added. ) 

Consequently,  it  must  be  determined  whether  the  pro- 
posed Charter  amendments  will  result  in  a  change  in  the  benefits 
under  the  retirement  system.   If  they  do  not,  then,  of  course, 
no  actuarial  survey  would  be  required  under  the  terms  of  section 
158. 

Stated  briefly,  the  proposed  Charter  amendments  are 
designed  to  provide  miscellaneous  employees  (as  defined  in  sec- 
tions 165  and  165.2  of  the  Charter)  with  benefits  for  disability 
and  death  resulting  from  industrial  causes. 

It  is  our  opinion  that  the  disability  and  death  bene- 
fits provided  by  the  proposed  Charter  amendments  do  not  consti- 
tute "benefits  under  the  retirement  system."  Rather,  they  are 
designed  to  provide  benefits  in  the  nature  of  workmen' s  compen- 
sation benefits. 

This  conclusion  is  based  on  certain  fundamental  dis- 
tinctions between  a  retirement  allowance  or  pension  and  work- 
men' s  compensation.   A  retirement  allowance  or  pension  is  in  the 
nature  of  deferred  salary  or  wages  and  is  dependent  upon  the 
employee's  completing  some  specified  period  of  service  with  a 
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particular  employer.   Under  the  terms  of  our  Charter,  retire- 
ment benefits  are  payable  only  to  an  individual  or  the  benefi- 
ciaries of  an  individual  who  was  a  member  of  the  retirement 
system  for  the  required  period  and  made  contributions  to  that 
system. 

Workmen's  Compensation,  on  the  other  hand,  is  in  the 
nature  of  an  indemnification  to  the  employee  for  an  industrial 
injury  or  to  his  family  for  an  industrial  death.   Eligibility 
for  workmen' s  compensation  benefits  depends  solely  on  the  fact 
of  employment  and  injury  or  death  in  the  course  and  scope  of 
such  employment.  Further,  an  employee  cannot  be  required  to 
pay,  either  directly  or  indirectly,  any  part  of  the  cost  of 
workmen'  s  compensation.    (Healy  v'.    Industrial  Accident  Commis- 
sion,1+1  C.  2d  118.) 

Turning  to  a  specific  consideration  of  the  proposed 
Charter  amendments,  it  must  be  noted,  first  of  all,  that  the 
City  and  County  of  San  Francisco  is  subject  to  the  provisions 
of  the  "Workmen's  Compensation,  Insurance  and  Safety  Act  of 
1917"  of  the  State  of  California  contained  in  the  Labor  Code 
and  establishing  worKmen1 s  compensation  benefits.   Consequently, 
an  employee  (or  his  dependents;  of  the  City  and  County  of  San 
Francisco  who  is  injured  or  dies  from  industrial  causes  always 
has  recourse  to  the  benefits  provided  under  the  Labor  Code, 

Section  172,  both  as  presently  existing  and  as  pro- 
posed to  be  amended,  recognizes  the  existence  of  these  benefits. 
Therefore,  an  employee  has  the  option  of  accepting  the  benefits 
provided  under  section  172  of  the  Charter,  which  benefits  are 
"in  lieu  of"  the  benefits  payable  pursuant  to  the  Labor  Code. 
Clearly,  the  benefits  created  by  section  172  are  in  the  nature 
of  workmen' s  compensation. 

Secondly,  entitlement  to  the  benefits  provided  by 
section  172  is  not  dependent  upon  the  length  of  the  employee' s 
service  with  the  City  and  County  and  is  not  dependent  upon  his 
having  made  any  contribution  for  their  payment  from  his  wages. 
Eligibility  for  the  benefits  arises  simply  from  the  fact  of 
employment  by  the  City  and  County  and  injury  or  death  incurred 
in  the  course  and  scope  of  such  employment. 

My  remarks  concerning  section  172  are  equally 
applicable  to  the  proposed  section  172.01. 

Consequently,  the  benefits  which  the  proposed  Charter 
amendments  are  designed  to  provide  are  in  the  nature  of  workmen's 
compensation  benefits  and  are  not  "benefits  under  the  retirement 
system." 
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Therefore,  under  the  terms  of  section  158  of  the 
Charter  an  actuarial  survey  is  not  required  before  said  pro- 
posed amendments  may  be  submitted  to  the  electorate  for 
approval. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  ROBERT  J.  DOLAN 

Clerk  of  the  Board 
Board  of  Supervisors 
City  Hall 
San  Francisco  2 


DJG/BJU 
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SUBJECT:   R3P0RT  OF  RESIDENTIAL  BUILDING  RECORD, 
FORM  CF  VAIVSR. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows : 

R  S  CUE  S  T 



"In  Ordinance  138-60,  the  so-called  'innocent  Buyer  Ordinance', 
Wiich  amends  the  San  Francisco  Housing  Code  Dy  the  addition 
of  Article  3.5,  Section  351  of  this  Article  in  part  provides 
for  the  waiver  of  the  mandatory  report  by  the  buyer  of  the 
property.   The  ordinance  spells  out  the  language  of  the 
report,  and  states  that  either  that  waiver  or  one  suo- 
stantially  complying  therewith  sjall  be  filed  with  the 
Bureau  of  Building  Inspection. 

i:T'Te  had  planned  to  furnish  waiver  forms  with  the  language 
of  the  waiver  provision  of  the  ordinance,  and  had  of  course 
anticipated  accepting  separate  waiver  forms  prepared  sub- 
stantially in  accordance  with  the  waiver  clause  of  the 
ordinance.   We  have  been  asked  cy  real  estate  groups 
wnether  the  waiver  clause  could  be  inserted  into  the 
'Uniform  Agreement  of  Sale  and  Deposit  Receipt',  two 
copies  of  wnich  are  attached  hereto  for  your  information. 
This  would  presume  that  the  purchaser  signature  on  the  form 
would  include  the  signature  of  the  waiver.   A  copy  of  this 
revised  Uniform  Agreement  executed  by  the  purchaser  would 
then  be  filed  with  the  bureau  of  Building  Inspection,  as  a 
waiver  of  the  report  required  oy  the  ordinance. 

i!I  would  appreciate  your  opinion  as  to: 

,;1)   Should  the  Bureau  of  Building  Inspection  accept 
as  a  waiver  the  filing  of  an  executed  Uniform  Agreement  of 
Sale  and  Deposit  Receipt'  or  similar  document  in  which  a 
waiver  clause  in  accordance  with  Section  351  of  Ordinance 
138-60  was  a  part  of  such  document? 

"2]      If  the  answer  to  1)  is  affirmative,  would  the 
signature  of  the  purchaser  for  all  the  conditions  of  the 
Agreement  including  the  waiver  be  sufficient,  or  would 
an  additional  signature  for  the  waiver  alone  be 
required?1' 
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OPINION 

Your  two  questions  prompt  an  inquiry  into  the  purpose  of 
tne  commonly  called  "Innocent  Buyeri:  Ordinance  and  your  duties  and 
responsibilities  in  administering  it.   Although  Article  3.5  of  the 
Housing  Code  (Part  II,  Chapter  XII  of  the  San  Francisco  Municipal 
Code)  is  unique,  its  purpose  is  clear.   Its  purpose  is  to  accuaint 
a  prospective  purchaser  of  residential  property  with  the  municipal 
legal  requirements  and  restrictions  applicable  to  the  real  property 
involved  at  the  time  of  purchase. 

Sec.  351  of  said  Article  3.5  requires  a  Report  of  the 
Residential  Building  Record.   This  the  owner  obtains  from  your 
bureau  of  Building  Inspection  and  delivers  to  tne  buyer  prior  to  the 
sale.   Buyer  files  with  your  said  Bureau  his  receipt  therefor  on  a 
form  furnished  by  your  Bureau. 

If  the  owner  sells  residential  property  as  defined  in  this 
article  without  having  secured  the  Report  of  Residential  Building 
Record,  then  the  owner  is  subject  to  prosecution  for  having  violated 
the  ordinance.    As  an  alternative,  the  ordinance  provides  tnat  the 
buyer  may  waive  this  provision.   If  the  buyer  waives  it,  then  the 
seller  is  excused  from  having  to  comply  witn  that  portion  of  section 
351  which  requires  him  to  obtain  the  Report  of  the  Residential 
Building  Record.   This  waiver,  after  its  execution,  is  filed  with 
the  Building  Inspection  Department  in  lieu  of  the  receipt  signed  by 
the  ouyer  that  he  has  received  tne  necessary  report. 

Tne  ordinance  requires  that  for  every  sale  of  residential 
property  made  in  San  Francisco  suosequent  tc  the  effective  date  of 
the  ordinance,  there  must  be  on  file  in  your  department  either  a 
receipt  signed  by  the  buyer  indicating  that  he  has  received  from  the 
seller  toe  Report  of  Residential  Building  Record  or  a  document 
signed  oy  the' buyer  indicating  that  he  was  fully  aware  of  his  rigot 
to  receive  this  report,  but  tnat  he  waives  this  requirement. 

Wnether  a  particular  act  or  acts  actually  constitutes  a 
waiver  of  a  right  is  a  question  of  fact.   In  California  Southern 
Hotel  Company  v.  Callender,  94  Cal.  120,  the  Supreme  Court  or 
CaliTornia  quoted  and  adopted  the  language  of  other  jurisdictions  in 
regard  to  waivers  at  page  126  when  it  stated  as  follows: 

"In  Fishoack  v.  Van  Ousen,  33  Min.  Ill, 
Mr.  Justice  Mitchell,  speaking  for  the  court,  said: 
'Whether  there  has  been  a  waiver  is  a  question  of  fact. 
It  may  be  proved  by  various  species  of  evidence,  -  u.y 
declarations,  by  acts,  or  by  forbearance  to  act.,;' 
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In  51  Cal.  Jur.  2d  under  the  general  heading  of  WAIVER,  the 
author  has  assembled  the  authorities,  and  at  pages  307 -S  states  the 
following  to  be  the  general  rule  relative  to  the  effectiveness  of 
waivers : 

"To  constitute  a  waiver  it  is  essential  Chat  there  be  an 
existing  right,  benefit,  or  advantage,  a  knowledge,  actual  or 
constructive,  of  its  existence,  and  an  actual  intention  to 
relinquish  it,  or  conduct  so  inconsistent  with  the  intent  to 
enforce  the  right  in  question  as  to  induce  a  reasonable 
Delief  that  it  has  been  relinquished.   If  conduct  is  relied 
on,  it  must  be  a  bona  fide  reliance." 

The  ordinance  clearly  recognizes  this  rule  of  law  since  the 
language  of  the  waiver  as  set  forth  therein  specifies  that  the  party 
waiving  has  been  fully  informed  of  his  rignt  to  receive  toe  report 
and  has  been  fully  informed  of  what  it  would  contain  if  issued.   The 
execution  by  a  buyer  of  an  instrument  described  in  the  ordinance  would 
meet  the  requirements  of  law,  and  constitute  a  valid  waiver.   Execut- 
ing a  document  that  purports  to  oe   something  other  than  a  waiver  of 
the  provisions  of  the  ordinance,  but  which  includes  the  waiver  within 
its  terms,  such  as  a  Uniform  Agreement  of  Sale  and  Deposit  Receipt,^ 
would  present  a  serious  question  of  fact  concerning  the  intent  cf  the 
buyer  to  waive  tne  benefits  of  the  ordinance.   Ultimately  your  de- 
partment will  be  required  to  check  the  records  of  sales  to  determine 
whether  a  receipt  or  a  waiver  is  on  file  in  your  office  covering  eac'c, 
sale  made  subsequent  to  the  effective  date  of  the  ordinance.  You 
should  not  oe  placed  in  the  position  of  having  to  resolve  from  the 
signature  on  a  form  such  as  the  Uniform  Agreement  of  Sale  and  Deposit 
Receipt  whether  the  buyer  intended  to  waive  the  provisions  of  the 
ordinance  or  had  signed  the  document  without  being  aware  of  its  con- 
tents.  In  order  that  you  may  be  reasonably  satisfied  that  you  are 
discharging  your  responsibility  under  the  ordinance,  you  should  in- 
sist upon  the  waiver  being  executed  on  a  separate  form.   Furthermore, 
in  the  interests  of  uniformity  for  filing  purposes  in  your  office, 
you  soould  prepare  the  form  to  be  executed  and  furnish  it  to  sellers 
for  execution  by  buyers  subsequent  to  the  effective  date  of  the 
ordinance.   When  you  request  me  to  do  so,  I  will  prepare  the  waiver 
forms . 

Since  the  answer  to  the  first  question  is  in  the  negative, 
there  is  no  need  to  discuss  your  second  inquiry. 

You  are  advised  accordingly. 


TO:  MR.  REUBEN  H.  OWENS 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 

GRD/BJW 


Respectfully  submitted. 

DICN  R.  HOLM 
City  Attorney 


OPINION  NO.  1453 
ugust  12,  lr60 


SUBJECT:   ELIGIBILITY  FOR  PROBATION  CF  PEACE 

0FFIC3R  V7HO  PLEADS  GUILTY  TC  BRIBERY. 

Dear  Sir : 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

">Iay  I  respectfully  request  an  opinion  from  your 
Office  in  connection  with  the  following  question:   Is  a 
Peace  Officer  of  the  City  and  County  of  San  Francisco 
who  pleads  guilty  to  accepting  a  bribe  eligiole  for  pro- 
bation under  tne  provisions  of  Section  12C3  of  tbe  Penal 
Code? 

"The  afore -mentioned  defendant  in  the  above  case 
recently  pleaded  guilty  to  a  cbarge  of  violating  Section 
653. f  of  the  Penal  Code,  and  this  Department  is  conduct- 
ing a  pre-sentence  investigation  subject  to  be  returned  to 
the  Court  at  an  early  date  witn  a  recommendation." 

OPINION 

Section  1203  of  the  Penal  Code  expressly  provides  as  fol- 
lows : 

"Probation  snail  not  be  granted  to  .  .  .  any  public 
official  or  peace  officer  of  toe  State,  county,  city, ^ 
city  and  county,  or  other  political  subdivision  who,  in 
the  discharge  of  the  duties  of  his  puolic  office  or  employ- 
ment, accepted  or  gave  or  offered  to  accept  or  give  any 
bribe  .  .  . "   (Emphasis  added.) 

A  "bribe"  is  elsewhere  defined  in  the  Penal  Code  as  follows 

"The  word  'bribe'  signifies  anything  of  value  or 
advantage,  present  or  prospective,  or  any  promise  or 
undertaking  to  give  any,  asked,  given,  or  accepted,  with 
a  corrupt  intent  to  influence,  unlawfully,  the  person  to 
wl'iom  it  is  given,  in  his  action,  vote  or  opinion,  in  any 
putlic  or  official  capacity ;''   (Aenal  Code  Section  7(6).) 

A  "peace  officer"  is  defined  in  Section  817  of  the  Penal 
Code  as  follows: 

"A  peace  officer  is  tbe  sheriff,  undersher if f ,  deputy 
sheriff,  coroner,  deputy  coroner,  regularly  employed  and 
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"paid  as  such  of  a  county,  marshal  of  a  municipal  court, 
constable  of  a  judicial  district,  policeman  of  a  city  or 
town  ..."   (Emphasis  added. ) 

Tnus,  it  is  clear  that  within  the  meaning  of  the  Penal  'Icde 
a  policeman  is  a  'peace  officer." 

People  v.  Perry ,  79  Cal.  App.  2d  ^06; 

Noble  v.  City  of  Palo  Alto,  3?  Cal.  App.  47; 

Penal  Code,  Sec.  7(8) . 

uy   his  plea  of  guilty,  the  afore -mentioned  defendant  admit- 
ted the  truth  of  every  element  of  the  offense  charged.    (l-eopie  v. 
Cooper,  123  Cal.  App.  2d  353,  356.)   Accordingly,  said  peace 
officer  is  not  eligible  for  prooation.   However,  fection  1203  ex- 
pressly reserves  the  right  of  the  Court  to  ask  for  and  receive  a  pre- 
sentence report  in  the  case  of  such  defendants. 


You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To :  Adult  Probation  Department 
604  Montgomery  Street 
San  Francisco  11,  California 

Attention:  Mr.  John  D.  Kavanaugh 

Chief  Probation  Officer 


GPA/GE3 


OPINION  NO.  1464 
August  23,  I960 


SUBJECT:   INTERPRETATION,  SECTION  1203  PENAL  CODE; 
PROBATION  REPORTS  REQUIRED 

Dear  Sir: 

You  have   requested    my  opinion  as   follows: 

REQUEST 

"May  I  respectfully  request  an  opinion  from  your 
office  in  connection  with  the  following  questions,  all 
of  which  relate  to  Section  1203  of  the  Penal  Code,  and 
specifically  to  that  portion  of  the  Section  which 
reads,  '  —  and  in  every  felony  case  in  which  defendant 
is  eligible  for  probation,  before  any  judgment  is  pro- 
nounced, and  whether  or  not  an  application  for  probation 
has  been  made,  the  court  must  immediately  refer  the 
matter  to  the  probation  officer  to  investigate  and 
report  to  the  court  ...  ' . 

"1.   In  relation  to  the  above  paragraph,  may  the 

court,  in  a  felony  matter  where  the  defendant 
is  eligible  for  probation,  act  upon  the 
recommendation  of  the  district  attorney  and 
grant  probation  summarily  to  the  defendant 
without  first  referring  the  matter  to  the 
probation  officer  for  investigation  and 
report? 

"2.  Does  the  fact  that  the  defendant  states  for 
the  record  that  he  waives  any  reference  to 
the  probation  officer  allow  the  court  to 
grant  probation  summarily? 

"3.   In  the  event  that  probation  is  granted  in 
summary  fashion,  would  any  subsequent 
revocation  proceedings  undertaken  by  this 
department  be  legal? 

"4.   May  fines,  imposed  as  a  condition  of  proba- 
tion, be  legally  accepted  by  this  department 
in  cases  where  probation  was  summarily 
granted  in  a  felony  matter? 

"5.   May  a  defendant  be  sentenced  to  the  state 

prison  in  a  felony  matter  without  benefit  of 
a  probation  report  although  he  is  eligible 
for  probation,  but  where  he  states  for  the 
record  that  he  waives  reference  to  the 
probation  officer  and  requests  an  Immediate 
sentence?" 
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OPINION 

Answer  to  Question  1:   If  the  court  In  a  felony  matter 
where  defendant  is  eligible  for  probation  acts  upon  the  recommenda- 
tion of  the  District  Attorney  and  grants  probation  summarily  without 
first  referring  the  matter  to  the  probation  officer  for  investiga- 
tion and  report,  it  appears  that  de  facto  probation  has  been  given 
as  distinguished  from  de  jure  probation.   It  is  error  for  the  court 
to  do  this.   If  challenged  by  defendant  on  appeal,  it  will  be 
reversed. 

"In  a  case  in  which  the  defendant  is  eligible 
for  probation,  if  the  court  renders  judgment  without 
a  reference  to  the  probation  officer,  the  judgment 
will  be  reversed,  not  for  a  new  trial,  but  for  the 
purpose  of  proceeding  in  accordance  with  statutory 
procedure.   (People  v.  Jones,  87  Cal.  App.  482,  439 
[262  P.  361];  People  v,  Southack,  39  Cal.  2d  578, 
591  [248  P.  2d  12].)" 

People  v.  Gotto  (1955), 
13o  C.A.  2d  155,  158. 

I  have  not  found  a  case  which  holds  the  summary  grant  of 
probation  void  and  completely  ineffective.   Such  an  act  is  not 
beyond  the  jurisdiction  of  the  court,  as  jurisdiction  is  used  in  its 
common  usage.   As  indicated  by  the  above  cases,  this  is  a  procedural 
error  which  will  be  corrected  upon  appeal. 

Specifically,  the  court  may,  but  should  not,  do  this.  On 
appeal  it  will  be  upset.  But,  an  administrative  agency  should 
accept  officially  the  judgment  as  proper  until  it  is  properly 
attacked  and  upset.   (In  re  Rye,  152  C.A.  2d  594.) 

Answer  to  Question  2:   In  the  absence  of  a  direct  holding 
on  this  question,  again  I  must  reason  from  the  decided  cases.   It 
appears  settled  that  the  State  Legislature  can  tell  the  courts  that 
they  may  not  grant  probation  in  some  cases  and  may  grant  probation 
in  other  cases.   People  v.  Hess  (1951),  104  C.A.  2d  642,  685:   "The 
right  to  enact  laws  making  certain  actions  criminal  and  to  designate 
the  punishment  for  such  crimes  is  vested  exclusively  in  the  Legisla- 
ture.  Clothed  with  the  power  to  prescribe  the  penalties  for 
violations  of  criminal  statutes,  it  necessarily  follows  that  the 
legislative  branch  of  the  government  has  .he  power  to  declare  that 
in  certain  of  these  cases,  probation  may  not  be  granted.   The 
exercise  of  such  power  in  no  way  impinges  upon  the  jurisdiction  of 
the  judicial  branch  of  the  government.   It  does  not  impair,  restrict 
nor  enlarge  upon  the  jurisdiction  of  the  courts.   The  function  of 
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the  courts  is  to  determine  the  guilt  or  innocence  of  an  accused. 
What  disposition  may  thereafter  be  made  by  way  of  penalty  is  for 
the  legislature  to  determine." 

Since  the  legislature  has  the  power  to  permit  a  court  to 
grant  or  refuse  probation  in  particular  cases,  it  would  seem  to 
follow  that  the  legislature  has  the  power  to  prescribe  as  it  has  in 
Section  1203,  Penal  Code,  the  procedure  for  granting  probation.   It 
may  be  noted  here,  that  in  this  state  it  has  prescribed  quite  in 
detail  most  if  not  all  of  the  procedure  for  the  courts  of  this  state. 
See  Code  of  Civil  Procedure  and  the  Penal  Code. 

A  portion  of  Section  1203  of  the  Penal  Code  reads: 
"...  before  any  judgment  is  pronounced,  and  whether  or  not  the 
application  for  probation  has  been  made,  the  court  must  immediately 
refer  the  matter  to  the  probation  officer  to  investigation  and  to 
report  to  the  oourt,  at  a  specified  time,  upon  the  circumstances 
surrounding  the  crime  and  concerning  the  defendant  and  his  prior 
record,  which  may  be  taken  into  consideration  either  in  aggravation 
or  mitigation  of  punishment.   The  probation  officer  must  thereupon 
make  an  investigation  of  the  circumstances  surrounding  the  crime  and 
of  the  prior  record  and  history  of  the  defendant  and  must  make  a 
written  report  to  the  court  of  the  facts  found  upon  such  investiga- 
tion, and  must  accompany  said  report  with  his  written  recommenda- 
tions, including  his  recommendations  as  to  the  granting  or  withhold- 
ing of  probation  to  the  defendant  and  as  to  the  conditions  of  proba- 
tion if  it  shall  be  granted.   The  report  and  recommendations  must  be 
available  to  the  court  and  the  prosecuting  and  defense  attorneys  at 
least  two  days  prior  to  the  time  fixed  by  the  court  for  the  hearing 
and  determination  of  such  report,  and  must  be  filed  with  the  clerk 
of  the  court  as  a  record  in  the  case  at  the  time  of  said  hearing. 
...  At  the  time  fixed  by  the  court,  the  court  must  hear  and 
determine  such  application,  if  one  has  been  made,  or  in  any  case  the 
suitability  of  probation  in  the  particular  case,  and  in  connection 
therewith  must  consider  any  report  of  the  probation  officer,  and 
must  make  a  statement  that  it  has  considered  such  report  which  must^ 
be  filed  with  the  clerk  of  the  court  as  a  record  in  the  case 


Obviously,  the  legislature  demands  by  this  section  of  the 
Penal  Code,  an  informed,  considered  judicial  decision  on  probation. 
In  this  setting  it  is  crystal  clear  that  the  defendant  is  not  the 
only  interested  party.   Other  parties  concerned  are  the  people  of 
California,  the  penology  system,  and  in  some  cases,  other  officials 

Consequently,  waiver  of  reference  to  a  probation  officer 
by  the  defendant  would  not  appear  to  be  effective. 
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Answer  to  Question  3:   The  principal  problem  here  is  proce- 
dural.  As  indicated  in  the  cases  cited,  on  appeal  from  judgment 
under  the  present  law,  procedural  irregularities  and  failure  by  the 
court  to  observe  the  requirements  of  Section  1203  of  the  Penal  Code, 
will  cause  the  case  to  be  remanded  for  correction.   People  v.  Gotto 
(1955),  138  C.A.  2d  165,  168:   "...  the  judgment  will  be  reversed, 
not  for  a  new  trial,  but  for  the  purpose  of  proceedings  in  accordance 
with  statutory  procedure."   Obviously,  the  people  or  the  defendant 
can  appeal  after  judgment  where  the  procedural  requirements  of 
Section  1203  of  the  Penal  Code  have  been  ignored. 

Your  question  is  i\rhether  the  probation  officer  could 
initiate  revocation  proceedings,  for  which  no  direct  procedure 
appears  to  be  provided  in  the  Penal  Code.  Nevertheless,  in  the 
spirit  of  this  code  section  where  probation  has  been  granted,  such 
becomes  a  matter  of  interest  to  the  probation  officer.   Inquiry  into 
practice  indicates  that  anyone  can  suggest  revocation  of  the  proba- 
tion and  that  the  courts  will  consider  such  a  suggestion.  So,  it 
would  appear  that  without  question  a  probation  officer  may  recommend 
revocation  of  probation  proceedings. 

Answer  to  Question  4:   The  answer  to  this  question  is  in 
the  affirmative,  assuming  that  summary  probation  was  granted  by  a 
superior  court  which  enjoys  the  services  of  a  probation  officer. 
Administrative  and  other  agencies  should  treat  a  court  judgment  as 
legal  and  proper  even  though  the  judgment  is  vulnerable  to  direct 
attack. 

In  the  case  of  In  re  Rye  (1957),  152  C.A.  2d  594  (on 
habeas  corpus),  petitioner  was  convicted  upon  three  counts  (first 
degree  murder  and  two  armed  robberies).  He  was  sentenced  to  life 
imprisonment  for  murder  and  for  the  term  prescribed  by  law  upon  each 
of  the  robbery  counts.   The  judgment  erroneously  declared  that  the 
terms  for  robbery  would  run  consecutively.   Section  669  of  the  Penal 
Code  declares  that  when  a  person  is  convicted  of  one  or  more  crimes 
and  the  punishment  for  any  of  them  "is  expressly  prescribed  to  be 
life  imprisonment,"  the  terms  of  imprisonment  on  the  other  convic- 
tions "shall  be  merged  and  run  concurrently  with  such  life  term." 
Imprisonment  for  first  degree  murder  is  expressly  prescribed  as 
"confinement  in  the  state  prison  for  life."   (Penal  Code,  §190. 
See,  People  v.  Holman,  72  Cal.  App.  2d  75,  100  (164  P.  2d  297).) 
The  Court  said,  at  page  595:  "In  our  case  the  commitment  was  proper 
but  the  clause  declaring  that  the  robbery  terms  are  consecutive 
impinges  upon  petitioner's  rights  and  privileges,  including  such 
matters  as  the  minimum  term  of  imprisonment  allowable  and  the  date 
when  and  after  which  he  may  be  paroled.  For  example,  the  return 
herein  shows  that  the  Adult  Authority  has  interpreted  this  judgment 
as  requiring  a  minimum  term  of  seven  years  on  the  life  sentence  plus 
additional  minimum  time  on  the  two  consecutive  sentences  of 
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robbery.  "  Footnote  1,  at  page  596,  reads:   "The  Adult  Authority 

quite  properly  accepts  such  a  judgment  as  it  finds  it.  (See  7  Ops. 

Atty.  Gen.  108.)   The  error  of  a  court  in  providing  for  consecutive 

sentences  should  be  corrected  by  judicial  order,  not  by  administra- 
tive action." 

Courts  recognize  the  practical  requirements  of  enforcing 
probation.   In  People  v.  Municipal  Court  (1956),  145  C.A.  2d  767,  in 
a  proceeding  in  mandamus  to  compel  the'  Municipal  Court  of  Oxnard  - 
Port  Hueneme  Judicial  District  for  Ventura  County  to  perform  certain 
acts  in  connection  with  granting  probation,  the  writ  was  granted. 

Lozano  was  convicted  in  this  court  of  the  offense  of  a 
common  drunk.   Judgment:   "Sixty  days  in  the  Oxnard  City  Jail,  all 
of  which  is  suspended."  Judgment  and  order  were  entered  in  the 
docket.   The  District  Attorney  (petitioner  here)  moved  the  court  to 
direct  the  taking  of  defendant's  fingerprints,  to  require  that  the 
defendant  report  either  to  the  court  or  to  the  probation  officer, 
and  to  furnish  the  defendant  itfith  probation  papers.   The  motion  was 
denied. 

The  District  Court  of  Appeal  held  that  under  Sections  1203, 
1203.1,  1203a  and  1203b  of  the  Penal  Code,  suspending  the  sentence 
grants  probation.  Fingerprinting  is  required  (Penal  Code  §1203.1). 
This  becomes  the  judge's  duty,  since  no  probation  officer  was 
involved  (p.  773).   Probationer  must  be  under  the  supervision  of 
either  a  judge  or  a  probation  officer  (Penal  Code  §1203b,  p.  774). 
Probationer  shall  be  informed  of  his  right  and  privilege  to  have  his 
conviction  set  aside  for  compliance  with  probation  by  his  probation 
papers.   (Penal  Code  §1203.4,  p.  774.)   The  court  construed  the  pro- 
bation requirements  to  be  mandatory  as  indicated  by  the  language  of 
the  section. 

Answer  to  Question  5:   This  question,  like  Question  2, 
raises  the  problem  of  whether  a  convicted  person  can  legally  waive 
probation  and  probation  procedure.  No  case  directly  in  point  could 
be  found  at  this  time.  By  my  reasoning  I  conclude  that  probation 
and  probation  procedure  concern  others  than  the  defendant  alone, 
hence  cannot  be  waived  by  the  defendant.   Actually,  it  does  not 
appear  reasonable  or  possible  from  the  present  language  of  Section 
1203  that  the  court  and  the  district  attorney  and  the  defendant  can 
jointly  waive  these  requirements.   Several  cases  cited  above  say 
that  a  court  cannot  ignore  the  "mandatory"  probation  procedures. 
See,  People  v.  Municipal  Court  (1956),  supra,  145  C.A.  2d  767. 

On  the  other  hand,  a  court  judgment  apparently  legal  on 
its  face,  should  be  so  treated  by  administrative  agencies  and  others 
until  it  has  been  attacked  directly  and  as  provided  by  law.   In  re 
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Rye,  supra,  152  C.A.  2d  594.   Hence,  in  the  case  put  by  your  fifth 
question,  the  sentence  should  be  accepted  on  its  face  by  the  jailor 
and  by  the  probation  department. 

Accordingly,  at  this  time,  under  the  current  state  of  the 
law,  with  respect  to  your  questions  you  are  advised: 

Question  1.   If  the  court  does  this,  it  is  error  on  appeal, 
and  will  be  returned  to  the  trial  court  for  correction;  but,  it  is 
an  effective  judgment  for  administrative  officials,  such  as  probation 
officers,  jailors,  superintendents  of  penitentiaries,  and  others, 
until  upset  on  appeal. 

Question  2.  Waiver  by  defendant  of  reference  to  the  proba- 
tion officer  would  not  change  the  answer  which  is  given  to  Question  1 
above. 

Question  3.   After  summary  grant  of  probation,  the  proba- 
tion department  may  initiate  revocation  proceedings. 

Question  4.   Fines  required  by  summary  probation  which  are 
accepted  by  the  defendant  may  and  should  be  accepted  and  accounted 
for  by  the  appropriate  probation  department. 

Question  5.   Same  answer  as  to  Questions  1  and  2,  above. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  D.  Kavanaugh 

Chief  Probation  Officer 
Adult  Probation  Department 
604  Montgomery  Street 
San  Francisco  11,  California 


GRDA/EM 


OPINION  NO.  1U65 
August  23,  I960 


SUBJECT:   GUARDIANSHIP  ESTATE: 

RIGHT  OF  WIFE  TO  ALLOWANCE  FROM 
GUARDIANSHIP  ESTATE  OF  HUSBAND 


Dear  oir: 


I   have   your   request   for   opinion  as   follows: 


REQUEST 

"Mrs  Alice  Germain  Aslaksen  was  admitted 
to  our  Home  on  December  22,  1959,  as  she  was 
unable  to  continue  living  alone  in  a  hotel. 

"We  are  submitting  the  following  data  for 
your  decision  concerning  our  patient's  share 
of  community  property,  if  any: 

"Her  husband,  Olaf  Alexander  Aslaksen,  a 
seaman,  was  injured  July  1958  while  employed 
by  Pacific  Far  East  Lines.  He  was  admitted  as 
an  emergency  to  San  Francisco  General  Hospital; 
within  a  few  days  transferred  to  U.S.  Public 
Health  Service  Hospital,  15th  Avenue  and  Lake 
Streets,  San  Francisco.   In  October  1958  he 
was  transferred  to  U.S.  Public  Health  Service 
Hospital,  Ft.  'Worth,  Texas,  where  he  is  at  the 
present  time.   We  are  enclosing  a  duplicate 
letter  from  Arthur  K.  Berliner,  Chief  Clinical 
Social  Worker. 

,rWe  telephoned  Mr.  J.  J.  Connolly,  Trust 
Officer,  Crocker  Anglo-National  Bank  (Yukon 
2-8000,  Ext.  2770),  who  states  his  department  has 
requested  reserve  funds  on  deposit  at  U.S.  Public 
Health  Service  Hospital,  Ft.  Worth,  to  be 
deposited  to  guardianship  account,  the  amount 
is  ^1500. kO   as  well  as  the  vl500.00  already  in 
guardianship  account.   In  addition,  there  has 
been  no  settlement  of  Mr.  Aslaksen1 s  industrial 
accident . 
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"Mrs.  Aslaksen  receives  Social  Security 
of  sp27.90  per  month.  On  March  15,  I960,  she 
received  Social  Security  Disability  check  of 
^3^5.80  as  her  husband's  dependent,  which  was 
effective  January  1959  at  v'2U.70  per  month. 
At  present  she  is  receiving  $27.90  and  '^2k.70 
per  month. 

"We  have  written  Mr.  Berliner  to  inform 
him  Mr.  Aslaksen  is  not  eligible  for  care  in 
Laguna  Honda  Home  due  to  excess  assets. 

"Is  Mrs.  Aslaksen  entitled  to  funds  from 
the  guardianship  account  to  pay  towards  her 
cost  of  care  here?" 


OPINION 


The  question  presented  by  your  request  for  opinion 
is  whether  a  wife  is  entitled  to  an  allowance  from  the 
guardianship  estate  of  her  husband. 

Section  1502  of  the  Probate  Code  provides  that  a 
guardian  shall  apply  the  income  from  or  proceeds  of  sale 
of  guardianship  property  to  the  support,  maintenance  and 
education  of  the  ward  and  his  family.    Section  155S  of 
the  Frobate  Code  provides  that  on  application  of  the  guardian 
or  next  of  kin  of  an  incompetent  person  the  court  may  direct 
the  guardian  to  pay  an  allowance  to  the  next  of  kin  whom  the 
ward  would  have  aided  if  the  ward  had  been  of  sound  mind. 
The  granting  of  such  allowance  and  the  amounts  and  proportions 
thereof  are  discretionary  with  the  court.  In  exercising  its 
discretion  the  court  will  give  due  consideration  to  the  funds 
available  after  provision  for  the  support  of  the  ward  and  to 
the  circumstance  and  condition  of  life  to  which  the  ward  and 
the  next  of  kin  have  been  accustomed  and  to  the  amount  which 
the  ward  would,  in  the  judgment  of  the  court,  have  allowed 
the  next  of  kin  had  the  ward  been  of  sound  mind.   (In  re 
Hudelson's  Estate,  18  Cal.  (2d)  *+01;  l5So.Cal.  L.  R.  265.) 

Mrs.  Aslaksen  has  a  right  to  request  the  guardian  of 
her  husband's  estate  to  ask  the  court  to  grant  her  a  reasonable 
allowance.  If  the  guardian  refuses  or  fails  to  ask  the  court 
for  such  an  allowance,  Mrs.  Aslaksen  has  a  right  to  apply 


OPINION  NO.  1W65 
August  23,  I960 
Page  3 


directly  to  the  court  for  such  an  allowance.   The  decision 
whether  an  allowance  will  be  granted  and  if  so  in  what  amount 
rests  in  the  discretion  of  the  court. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Louis  A.  Moran 
Superintendent 
Laguna  Honda  Home 
375  Laguna  Honda  Boulevard 
San  Francisco  27,   California 


TJL:GEB 


OPINION  NO.  1466 
August  23,  i960 


SUBJECT:  VALIDITY  OF  REQUIREMENT  OP  SECTION  435(a)  OF  FIRE 
CODE  REQUIRING  FENCE  IN  VIEW  OF  SECTION  I65O  OF 
BUILDING  CODE 

Gentlemen: 

I  have  your  requeet   for  an  opinion  as   follows: 

REQUEST 

"Due  to  many  protests  made  to  this  depart- 
ment relative  to  the  administration  and  enforce- 
ment of  Section  435(a)  of  the  San  Francisco  Fire 
Code  pertaining  to  the  substantial  fence  require- 
ment for  open  area  parking  lots,  this  department 
respectfully  requests  your  opinion  on  this  matter. 

"The  primary  question  being  'Is  Section 
435(a)  of  the  San  Francisco  Fire  Code  requiring 
a  fence  valid  and  enforceable  or  does  Section 
1615,  San  Francisco  Building  Code  enacted  at  a 
later  date  repeal  Section  435(a)  of  the  Fire 
Code. ' 

"This  department  is  of  the  opinion  that  the 
intent  and  the  meaning  of  the  words ,  and  the  type 
of  occupancies  contained  in  both  sections  (Fire 
Code  and  Building  Code)  are  not  interchangeable, 
not  synonymous,  and  not  conflicting. 

"For  purposes  of  fairness  to  applicants  we 
therefore  request  this  opinion." 

OPINION 

You  are  concerned  whether  Section  435(a),  Part  II, 
Chapter  IV,  of  the  San  Francisco  Municipal  Code  has  been  super- 
seded by  Section  1615,  Part  II,  Chapter  I,  of  the  San  Francisco 
Municipal  Code. 

The  answer  is  "Yes." 

Section  435(a)  of  Part  II,  Chapter  IV,  known  as  the 
Fire  Code,  and  Section  1615  of  Part  II,  Chapter  I,  known  as  the 
Building  Code,  are  quoted  as  follows: 
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"Sec.  435.    Rules  and  Regulations .   The 
following  rules  and  regulations,  to  be  inserted 
in  any  permit  granted  hereunder,  shall  govern 
the  maintenance  of  Automobile  Parking  Stations 
and  shall  be  strictly  observed: 

"(a)  The  lot  on  which  such  station  is 
maintained  shall  be  enclosed  on  all  sides  by 
a  substantial  fence,  suitably  painted,  except 
where  walls  of  buildings  exist  contiguous  thereto 
and  such  fence  shall  not  be  less  than  four  (4) 
nor  more  than  twelve  (12)  feet  in  height;  ..." 
(Emphasis  added.) 

"Sec.  1615.   Parking  lots.   A  parking  lot 
of  one  (l)  level  only  at  approximate  street 
grade  used  for  the  accommodation  of  motor  vehicles 
may  be  maintained  without  enclosing  walls  but  any 
building,  structure,  or  part  of  a  building  or 
structure,  or  any  mechanism  used  for  any  garage 
purposes  and  containing  more  than  one  level  or 
story  shall  be  enclosed  above  the  ground  level, 
as  required  for  garages  or  parking  structures." 
(Emphasis  added.) 

The  words  "enclosed"  or  "enclosure"  are  used  In  both 
ordinances,  which  words  relate  to  the  separation  of  land  from  com- 
mon ground  by  a  fence  or  barrier.  Section  435(a)  of  the  Fire  Code 
and  Section  1615  of  the  Building  Code  both  relate  to  a  parking  lot 
without  buildings  or  garages.  The  Fire  Code  states  a  substantial 
fence  must  be  built,  while  the  Building  Code  states  that  a  lot  may 
be  maintained  without  enclosing  walls. 

Thus  we  have  a  distinction  without  a  difference  since  the 
words  are  synonymous  as  used  in  the  context  of  the  ordinances. 

Wall  is  defined  as: 

"A  work  or  structure  of  stone,  brick  or  other 
material,  raised  to  some  height,  and  intended 
for  defense  or  security,  or  for  an  enclosure; 
esp:    a«  A  solid  and  permanent  enclosing 
fence,  as  around  a  field,  ..." 
(Webster's  New  International  Dictionary  of  the 
English  Language,  second  edition.) 
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As  Section  1615,  Part  II,  Chapter  I,  of  the  San  Francisco 
Municipal  Code  was  passed  several  years  after  Section  435(a)  of  the 
Fire  Code,  it  supersedes  any  conflicting  language  in  Sec.  435(a), 
Part  II,  Chapter  IV  of  the  San  Francisco  Municipal  Code. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2,  California 
Attention:  Albert  E.  Hayes,  Chief 
Division  of  Fire  Preven- 
tion and  Investigation. 


RAK/GEB 


OPINION  NO.  1467 
August  24,  1960 

SUBJECT:   VOLUNTEER  WORKERS:   LEGALITY  AND  POSSIBLE  LIABILITY. 
Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Haight-Ashbury  Neighborhood  Council 
has  offered  the  services  of  volunteer  workers 
to  assist  the  Recreation  and  Park  Department 
in  their  long  range  program  of  clearing  Buena 
Vista  Park  of  its  thick  overgrown  underbrush. 

"The  Neighborhood  Council  would  work  on 
Saturdays,  under  supervision,  and  have  expressed 
their  willingness  to  furnish  adequate  public 
liability  and  property  damage  to  hold  the  City 
and  County  of  San  Francisco  free  and  harmless, 
resulting  from  their  volunteer  work. 

"Will  you  kindly  render  an  Opinion  as  to 
the  legality  of  approving  this  service  and  if 
legal,  your  judgment  of  the  amount  of  insurance 
that  would  be  considered  adequate." 

OPINION 

Your  request  for  opinion  presents  two  questions:   (1)  May 
the  Recreation  and  Park  Commission  legally  approve  the  use  of  volun- 
teer workers  and  (2)  what  kind  and  amount  of  insurance  should  be 
required  to  protect  the  City  from  possible  liability  if  a  volun- 
teer worker  should  be  injured  or  should  cause  personal  injury  or 
property  damage. 


Under  the  general  powers  granted  boards  and  commissions 
by  the  Charter  of  the  City  and  County  of  San  Francisco,  the  Recrea- 
tion and  Park  Commission  may  legally  approve  the  use  of  volunteer 
workers  to  assist  in  clearing  Buena  Vista  Park  of  underbrush. 
(Charter  of  the  City  and  County  of  San  Francisco,   Sections  19,  20 
and  40.) 
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Your  request  for  opinion  suggests  that  you  are  properly 
concerned  about  the  possbility  that  the  City  might  be  held  liable 
in  case  a  volunteer  worker  should  be  injured  or  should  cause 
personal  injury  or  property  damage.   The  City  and  County  of  San 
Francisco  could  be  held  liable  under  the  Public  Liability  Act 
for  injuries  sustained  by  a  volunteer  worker  resulting  from  a 
dangerous  or  defective  condition  of  city  property.  A  finding 
that  the  volunteer  worker's  own  negligence  contributed  to  his 
injury  or  that  he  was  entitled  to  Workmen's  Compensation  would 
bar  recovery  in  a  civil  action.   (Government  Code,  Sections 
53050-53052;   Labor  Code,  Section  3601.) 

The  Industrial  Accident  Commission  is  required  by  law 
to  construe  the  Workmen's  Compensation  Act  liability  in  favor  of 
the  claimant.   Volunteer  workers  under  certain  circumstances  have 
in  the  past  been  permitted  recovery  under  the  Workmen's  Compen- 
sation Act.   It  is  at  least  possible  that  the  City  could  be  held 
liable  under  the  Workmen's  Compensation  Act  for  injuries  sustained 
by  a  volunteer  worker.   (City  Attorney's  Opinion  No.  1444,  June  8, 
1960.) 

Consideration  should  also  be  given  to  the  further 
possibility  that  a  volunteer  worker  in  using  tools  or  equipment 
carelessly  or  negligently  might  cause  personal  injury  or  property 
damage  for  which  the  City  could  be  held  liable  in  a  civil  action 
or  under  the  Workmen's  Compensation  Act. 

The  minimum  amounts  of  insurance  required  of  contrac- 
tors doing  work  for  the  City  are  as  follows: 

$25,000  for  one  person  injured  in  one  accident. 

$50,000  for  more  than  one  person  injured  in  one  accident. 

$10,000  for  property  damage  in  one  accident. 

It  is  my  opinion  that  insurance  in  the  amounts  stated 
above  protecting  the  City  from  the  risks  outlined  above  would 
adequately  protect  the  City  in  event  a  volunteer  worker  should  be 
injured  or  cause  personal  injury  or  property  damage  while  clearing 
Buena  Vista  Park  of  underbrush. 

You  are  advised  accordingly. 

Respectfully  submitted 


TO:   Raymond  S.  Kimbell, 
General  Manager, 
Recreation  and  Park  Commission, 
McLaren  Lodge,  Golden  Gate  Park, 
San  Francisco  17,  California 

TJL/qeb 


DION  R.  HOLM 
City  Attorney 


■ 


OPINION  NO.  Uj.68 
August  2i|,  I960 


SUBJECT:   RESPONSIBILITY  OF  CITY  FOR  PAYMENT  TO 
SUBCONTRACTOR  FOR  WORK  DONE  ON  HALL 
OF  JUSTICE  MURAL. 


Dear  Sir: 


I   am   in  receipt  of  your  request   for   an   opinion  as    follows: 

REQUEST 

"On  August  27,  1959,  Modification  No.  k   of  Contract 
(Controller's  number  335Q)  was  issued  to  Weihe,  Frick 
and  Kruse,  Architects  for  the  new  Hall  of  Justice 
Building.   This  modification,  in  the  amount  of  $22,000, 
called  for 

'Additional  professional  services  and  the 
complete  installation  of  a  mural  painting 
approximately  36*x9'  on  West  wall  of  the  Main 
Lobby,  and  a  complete  bronze  sculptured  apoli- 
que  on  the  East  wall  of  the  Public  Lobby.1 

"The  breakdown  of  costs,  as  indicated  on  the  back  of  this 
modification  sheet  sets  up  #10,000  each  for  the  mural 
and  the  sculptured  applique  and  $2,000  to  be  paid  the 
architect  on  completion  of  the  project.   There  is  also 
provided  in  the  modification  a  requirement  that  an 
amount  of  :ifi2, 500.00  be  oaid  on  each  object  after 
approval  by  the  City  Architect  and  the  Art  Commission. 

"The  two  artists  employed  by  the  Architect  for  the  rend- 
ering of  these  works  of  Art  have  completed  their  pre- 
liminary assignments.   The  Art  Commission  uoon  review 
of  the  mural  has  refused  to  aporove  it.   Approval  of 
the  sculptured  aoolique  will  be  considered  by  the  Art 
Commission,  on  July  5,  I960.   The  mural  as  submitted 
to  the  commission  had  the  aooroval  of  the  Building 
Architects,  the  City  Architect,  the  Director  of  Public 
Works  and  all  the  heads  of  departments  which  will 
occupy  the  building.  Many  meetings  with  the  Art 
Commission  have  produced  no  change  in  its  initial 
refusal  to  aporove  the  mural. 

"Weihe,  Frick  and  Kruse,  by  letter  of  nay  25,  I960 
have  now  requested  that  Modification  No.  i|  of  its 
contract  with  the  City  be  cancelled.   That  firm  further 
states  in  said  letter: 
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♦We  are  uncertain  as  to  legal  responsibilities 
of  the  City  and  ourselves  to  the  sub-contractors 
in  the  circumstances,  and  submit  that  such  res- 
ponsibility be  determined  through  the  City 
Attorney's  office  before  actually  terminating 
Modification  No.  1+  as  above  suggested.1 

"The  artist,  employed  on  the  mural,  has  worked  for  nine 
months  on  research  and  the  development  of  the  sketches 
submitted  and  believes  that  he  has  earned  and  should  be 
paid  the  $2,500.00  initial  payment, 

"I  should  therefore  desire  to  be  advised  if  the  City, 
or  our  building  design  architects,  have  any  legal 
responsibilities  to  the  subcontractor  (the  mural 
artist)  in  way  of  paying  him  for  work  now  standing 
disapproved  by  the  Art  Commission." 

OPINION 

The  only  legal  obligation  imposed  on  the  City,  with  res- 
pect to  the  proposed  Hall  of  Justice  mural,  arises  under  Modifi- 
cation No.  1+  of  Contract  No.  3358>  entered  into  between  the  City 
and  Weihe,  Prick  and  Kruse,  architects  for  the  construction  of 
the  Hall  of  Justice.   This  contract  modification,  entered  into  on 
August  27,  1959,  provides  for  the  payment  of  an  additional  -322,000, 
by  the  City  to  the  architects,  uoon  complete  installation  of  a 
mural  painting  and  a  bronze  sculptured  applique.   The  conditions 
upon  which  payment  is  to  be  made  are  specifically  set  forth  as 
follows : 

"payments  to  be  made  as  follows: 
"mural  pointing 

"^2,500.00  when  preliminary  draining  in  color 

""       at  1"  per  foot  scale  has  been  approved 
by  the  City  Architect  and  the  Art 
Commis si on; 

"$3>75>0.00  when  the  City  Architect  approves  full 
size  pencil  or  crayon  cartoons; 

"$3>750.00  when  painting  is  complete  and  installed 
on  the  wall  and  accepted  by  the  City 
Architect, 
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"SCULPTURE 

"$2,5>00.00  when  preliminary  model  1"  per  foot 
scale  has  been  approved  by  the  ETity 
Architect  and  the  Art  Commission; 

" $3 > 750. 00  when  the  City  Architect  has  approved  l/2 
full  size  model; 

"r3>750.00  when  completed  work  has  been  cast  in 

bronze  and  completely  erected  on  the  wall 
and  accepted  by  the  City  Architect. 

"FINAL  PAYMENT 

",^2,000.00  to  be  paid  uoon  final  acceptance  of  the 
entire  project."   (Emphasis  added.) 

It  is  clear  that,  before  any  payment  under  the  terms  of 
Modification  No.  h.   can  be  made  by  the  City,  the  artists  selected 
by  the  architects  must  submit  a  preliminary  drawing  (in  the  case  of 
the  mural)  and  a  preliminary  model  (in  the  case  of  the  bronze 
aoplique)  that  are  acceptable  to  both  the  City  Architect  and  the  Art 
Commission.   This  approval  by  both  the  City  Architect  and  the  Art 
Couimission  must  be  obtained  before  the  City  becomes  obligated  to 
pay  the  first  payment  to  the  architects. 

Your  request  indicates  that  the  City  Architect  has 
approved  the  preliminary  sketch.   However,  the  Art  Commission,  to 
date,  has  not  approved  either  the  sketch  presented  by  the  mural 
artist  or  the  model  presented  of  the  bronze  applique.   The  approval 
by  the  Art  Commission  is  a  necessary  prerequisite  which  must  be 
obtained  before  the  obligation  to  pay  any  of  the  payments  agreed 
upon  in  Modification  No.  l\.   arises  on  the  part  of  the  City. 

On  January  k>    I960,  the  Art  Commission  rejected  the 
preliminary  sketch  presented,  with  resnect  to  the  mural,  by  a  vote 
of  6  to  l±.      Likewise,  on  July  5,  I960,  the  Art  Commission,  by 
Resolution  7i|01-1960-S  disapproved  acceptance  of  the  bronze 
applique  mo^el  presented  to  the  Commission. 

You  are  advised  that  the  acquiescence  of  the  Art  Com- 
mission in  approval  of  the  preliminary  sketch  and  model  is  necessary 
before  any  legal  obligation  on  the  part  of  the  City  arises  under 
Modification  No.  1+.   Under  the  terms  of  this  modification  no  legal 
responsibility  rests  upon  the  City  to  pay  the  subcontractor  for  iirork 
performed  by  him  up  to  the  time  of  the  disapproval  of  the  preliminary 
sketch  by  the  Art  Commission.   Also,  no  legal  obligation  will  be 
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incurred  by  the  City  until  such  a  preliminary  sketch  is  accepted 
by  the  City  Architect  and  the  Art  Commission.  We  do  not  advise  you 
as  respects  the  legal  obligations  between  the  Architects  for  the 
Hall  of  Justice  and  the  artists  involved,  as  that  question  would 
be  determined  by  the  contractual  obligations  entered  into  between 
those  oarties.   This  opinion  applies  only  to  the  legal  obligations 
imposed  on  the  City  by  virtue  of  the  contract  between  the  City 
and  Weihe,  Prick  and  Kruse,  which  includes  Modification  Ho.  k 
outlined  above. 

If  the  City  now  wishes  to  cancel  the  Modification  Agree- 
ment, and  the  other  party  to  the  contract  modification  (Weihe, 
Frick  and  Kruse)  is  agreeable,  there  is  no  legal  reason  why  such 
a  cancellation  could  not  be  effected.   The  legal  responsibilities 
of  the  architects  toward  the  artists  they  hired  to  prepare  ore- 
liminary  sketches  and  models  would,  of  course,  depend  on  whatever 
contract  arrangements  those  parties  have  entered  into,  and  not 
uoon  Modification  No.  k   of  the  contract  between  the  City  and  the 
architects.   The  artists  involved  are  not  parties  to  this  latter 
contract. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Sherman  P.  Duckel 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


mbf/geb 


opinion  no.  1^69 

August  2M-,  I960 


SUBJECT:   AUTHORITY  OF  ART  COMMISSION 
MURAL  FOR  HALL  OF  JUSTICE 


Dear  Sir: 


I  have  your  request  for  opinion  as  follows: 


REQUEST 

,lThe  enclosed  copy  of  communication  from 
Mr.  John  Garth,  dated  July  lU,  concerning  the 
Hall  of  Justice  art  situation  is  transmitted 
for  your  perusal. 

"In  this  connection,  the  Mayor  would 
appreciate  your  advising  him  as  to  the 
legality  of  the  eighth  paragraph  of  Mr.  Garth's 
communication. 

"Accordingly,  will  you  please  advise  the 
Mayor  on  this  particular  point." 

The  Art  Commission,  on  January  U,  I960,  by  a  vote 
of  6  to  h   adopted  a  resolution  disapproving  the  mural  submitted 
by  Mr.  Garth.  Mr.  Garth's  communication  to  you  challenges 
the  Commission' s  power  to  disapprove  his  preliminary  sketch 
of  the  mural  decoration.  The  eighth  paragraph  of  his  com- 
munication reads: 

,v .  .  .  .  According  to  the  men  still  surviving, 
who  originally  framed  the  law  regarding  the 
Art  Commission  and  who  will  testify,  the  sole 
function  of  this  agency  is  to  advise,  counsel, 
assist.   Nowhere  does  the  law  empower  the  Art 
Commission  or  any  single  member  thereof,  to 
instigate  or  promote  the  making  of  or  manu- 
facture of  any  art  to  sell  to  the  City,  which 
the  City  must  then  buy,  without  the  consent 
of  anyone  but  themselves." 

OPINION 

Mr.  Garth's  suggestion  that  the  sole  function  of  the 
Art  Commission  "is  to  advise,  counsel,  assist"  is,  in  ray 
opinion,  erroneous. 


f ollows: 
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Section  k6   of  the  Charter  provides,  in  part,  as 

"Section  ^+6.   No  work  of  art  shall 
be  contracted  for  or  placed  or  erected 
on  property  of  the  city  and  county  or 
become  the  property  of  the  city  and  county 
by  purchase,  gift  or  otherwise,  except  for 
any  museum  or  art  gallery,  unless  such  work 
of  art,  or  a  design  or  model  of  the  same  as 
required  by  the  <?nmmi  ssinn.,  together  with 
the  proposed  location  of  such  work  of  art, 
shall  first  have  been  submitted  to  and 
approved  by  the  commission.   The  term 
'work  of  art'  .  .  .  shall  comprise  .  .  . 
muia]  decorations.  .  .  ."  (Emphasis  added.) 

The  section  is  thus  specific  in  providing  that  no 
mural  decoration  shall  be  placed  on  City  property  unless  it 
shall  first  have  been  submitted  to,  and  approved  by,  the  Art 
Commission.   The  power  to  approve  carries  with  it  the  power 
to  disapprove.   In  my  opinion,   the  Commission  had  power 
to  disapprove  Mr.  Garth's  sketch. 

The  only  place  where  the  Commission' s  authority 
under  the  Charter  is  limited  to  rendering  advice  and  counsel 
is  in  the  last  paragraph  of  Section  W6,  which  reads: 

"The  commission  may  volunteer  advice  or 
suggest  ion  to  the  owners  of  private  property 
in  relation  to  the  beautif ication  of  the  same; 
and  any  person  contemplating  to  erect  any 
building  or  make  any  improvement  may  submit 
the  plans  and  designs  or  sketches  thereof  to 
the  art  commission  for  advice  and  suggestions, 
for  which  no  charge  shall  be  made  by  the  art 
commission." 

This  paragraph,  of  course,  does  not  apply  to  City 
property  or  works  of  art  to  be  placed  thereon.   If  the  board 
of  freeholders  that  framed  the  Charter  had  intended  to  limit 
the  power  of  the  Commission  to  merely  an  advisory  capacity, 
where  City  property  is  involved,  it  would  not  have  distinguished 
between  situations  involving  City  property  on  the  one  hand,  and 
private  property  on  the  other. 
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The  second  sentence  of  the  paragraph  quoted  from 
Mr.  Garth's  letter  is  a  correct  statement.   The  law  does  not 
empower  the  Art  Commission  to  instigate  or  promote  the  making 
of  or  manufacture  of  any  art  to  sell  to  the  City  which  the 
City  must  then  buy  without  the  consent  of  anyone  but  them- 
selves. 

You  are  therefore  advised  that  the  Art  Commission, 
as  respects  works  of  art  to  be  installed  on  City  property 
has  the  authority  to  approve  or  disapprove  preliminary 
sketches.   The  Commission  is  not  limited  to  rendering  advice 
or  making  suggestions.   Therefore,  the  Commission  in  voting 
on  January  h,   I960,  was  acting  within  the  scope  of  its 
authority  under  Charter  Section  *+6. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Honorable  George  Christopher 
Mayor 

200  City  Hall 
San  Francisco  2,  California 


cc:      Mr.    Joseph  H.   Dyer,    Jr. 

Secretary,    Art  Commission 

100  Larkin  Street 

San  Francisco   2,   California 


MBF/GEB 


OPINION  NO.  1470 
August  24,  1960 


SUBJECT:   SAN  FRANCISCO'S  PARTICIPATION  IN  CONSTRUCTION  OF 
FACILITIES  AND  DISCHARGE  OF  FINANCIAL  OBLIGATIONS 
FOR  BAY  AREA  RAPID  TRANSIT  SYSTEM  MAY  NOT  BE  THE 
SUBJECT  OF  A  DECLARATION  OF  POLICY 


Dear  Sir: 
follows: 


This  office  is  in  receipt  of  a  request  for  an  opinion  as 


REQUEST 


"Supervisor  Halley  is  interested  in  your  advices 
as  to  whether  or  not  a  declaration  of  policy  may  be 
submitted  by  our  Board  of  Supervisors  to  the  electorate 
of  San  Francisco  embracing  in  substance  this  question: 

"'Shall  the  people  of  San  Francisco  parti- 
cipate in  the  construction  of  facilities  by  the 
San  Francisco  Bay  Area  Rapid  Transit  Commission, 
and  the  subsequent  operation  of  rapid  transit 
equipment,  and  participate  as  contemplated  by 
applicable  State  law  in  the  discharge  of  finan- 
cial obligations,  represented  by  bonded  debt  or 
otherwise,  to  be  incurred  for  such  a  Bay  Area 
Rapid  Transit  System? ' 

"You  will  recall  that  San  Francisco's  participation 
in  the  District  was  made  mandatory  by  the  State  Legisla- 
ture's enactment  of  Section  23600  of  the  Public  Utilities 
Code,  in  1957.  The  last  two  declarations  of  policy  with 
respect  to  the  San  Francisco  Bay  Area  Rapid  Transit  Dis- 
trict Act,  as  announced  by  our  Board  of  Supervisors,  are 
contained  in  Resolution  No.  17733  (Series  of  1939)  and 
Resolution  No.  17333  (Series  of  1939),  copies  of  which 
are  attached." 


OPINION 

The  San  Francisco  Bay  Area  Rapid  Transit  District  (herein- 
after called  "the  District")  was  created  by  an  act  of  the  Legislature 
in  1957  (Stats.  1957,  Ch.  1056,  Public  Utilities  Code  Sees.  23500- 
29757),  and  San  Francisco  was  included  within  the  District.   (Public 
Utilities  Code,  Sec.  28600)   (All  references  to  sections  hereafter 
are  to  the  Public  Utilities  Code  unless  otherwise  designated.) 
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The  District  is  authorized  to  borrow  money,  incur  a  bonded 
indebtedness  in  respect  thereto,  and  to  levy  taxes  for  the  payment  of 
principal  and  interest  thereon.   (Sec.  2915 v)  Before  submitting  a 
proposal  to  incur  any  bonded  indebtedness,  the  District  shall  employ 
engineers,  economists,  fiscal  experts  and  others  as  is  necessary  to 
develop  general  plans,  estimates  and  general  specifications  pertain- 
ing to  the  projects  for  which  the  bond  issue  is  proposed,  sufficient 
in  the  opinion  of  the  Board  of  Directors  to  enable  it  to  determine 
the  feasibility  of  such  projects.   (Sec.  29151)  The  said  engineers, 
economists,  fiscal  experts  and  others  shall  make  the  reports  to  the 
District  specified  in  Section  29152.  After  receiving  such  reports, 
the  Board  of  Directors  must  determine  by  resolution  whether  the 
proposed  work  is  feasible  and  whether  the  project  as  set  forth  in 
the  reports  is  necessary,  and  if  so,  shall  make  an  order  determining 
the  amount  of  the  bonds  that  should  be  issued  in  order  to  raise  the 
amount  of  money  necessary  therefor.   (Sec.  29153) 

After  adoption  of  the  reports,  the  Board  of  Directors  is 
required  to  refer  such  reports  to  the  boards  of  supervisors  of  the 
counties  comprising  the  district  for  their  approval.   (Sec.  29154) 
Each  board  of  supervisors  must  fix  a  time  and  place  for  a  public 
hearing  to  consider  such  reports  not  less  than  thirty  days  nor  more 
than  sixty  days  from  the  date  such  reports  are  received.  (Sec.  29155) 

Within  fifteen  days  from  the  date  of  the  public  hearing 
held  pursuant  to  Section  29155 ,  each  board  of  supervisors  shall ,  by 
resolution  adopted  by  a  majority  vote  of  the  board  of  supervisors, 
determine  whether  it  approves  the  reports  and  shall  file  an  executed 
copy  of  the  resolution  with  the  secretary  of  the  District. 
(Sec.  29156) 

Section  29157  provides: 

"In  the  event  a  majority  of  any  board  of  supervisors 
does  not  approve  the  reports,  the  district  may  make  ad- 
ditional studies  and  changes  and  may  refer  the  amended 
reports  to  the  board  of  supervisors  of  the  counties  com- 
prising the  district  in  order  to  obtain  unanimous  approval 
from  the  counties  comprising  the  district.   If  no  agree- 
ment is  reached  within  a  period  of  six  (6)  months  follow- 
ing the  date  the  original  reports  were  received  from  the 
board,  any  county  not  approving  the  reports  may  withdraw 
from  the  district  under  provisions  of  Chapter  10  of  this 
part.  Failure  of  a  county  to  withdraw  from  the  district 
within  thirty  (30)  days  following  such  six-month  period 
shall  have  the  same  effect  as  approval  by  the  board  of 
supervisors  of  such  county  of  the  reports  as  last  amended." 
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When  the  District  has  received  unanimous  approval  from  the 
boards  of  supervisors  of  the  counties  comprising  the  District,  the 
Board  of  Directors  shall  call  a  special  election  and  submit  to  the 
voters  of  the  District  the  proposition  of  incurring  a  bonded  indebt- 
edness.  (Sec.  29158) 

The  question  raised  by  your  request  for  opinion  is  whether 
the  Board  of  Supervisors  may  submit  to  the  electorate  of  San  Francisco 
a  declaration  of  policy  under  the  provisions  of  Section  179  of  the 
Charter,  in  effect,  covering  the  action  which  the  Board  of  Super- 
visors, after  public  hearing,  is  required  to  take  by  resolution 
either  approving  or  disapproving  the  reports.   (Sees.  29156-29157) 

I  have  on  many  occasions  in  the  past  written  opinions  on 
the  question  of  what  subjects  may  be  submitted  to  the  electorate  as 
declarations  of  policy.   (See  Opinion  No.  1103,  August  20,  1956, 
holding  that  the  extension  of  social  security  coverage  to  city 
employees  could  not  be  the  subject  of  a  declaration  of  policy,  and 
Opinion  No.  1070,  April  26,  1956,  holding  that  the  approval  of  the 
Uestern  Freeway  could  not  be  the  subject  of  a  declaration  of  policy.) 

Section  179  of  the  Charter,  so  far  as  it  deals  with  declar- 
ations of  policy,  provides: 

"Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission  of 
ordinances;  and  when  approved  by  a  majority  of  the  quali- 
fied electors  voting  on  said  declaration,  it  shall  there- 
upon be  the  duty  of  the  board  of  supervisors  to  enact  an 
ordinance  or  ordinances  to  carry  such  policies  or  prin- 
ciples into  effect,  subject  to  the  referendum  provisions 
of  this  charter."   (Emphasis  added) 

It  will  be  noted  from  the  above  quoted  portion  of  Section 
179  that  when  a  declaration  of  policy  is  adopted  by  the  electors 
it  thereupon  becomes  the  duty  of  the  Board  of  Supervisors  to  enact 
an  ordinance  or  ordinances  to  carry  such  policies  or  principles  into 
effect.  A  declaration  of  policy  is  restricted  to  acts  which  are 
legislative  acts  and  may  not  include  administrative  or  judicial  acts. 
(Collins  v.  City  and  County  of  San  Francisco.  112  Cal.  App.  2d  719, 
729)   The  action  the  Board  of  Supervisors  is  authorized  to  take 
pursuant  to  Sections  29156  and  29157  in  approving  or  disapproving 
the  reports  is,  by  the  State  statute,  to  be  taken  by  resolution  and 
is  an  administrative  act,  the  legislative  policy  having  been  deter- 
mined by  the  State  Legislature. 
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As  I  stated  in  Opinion  No.  1108,  supra, 

"Where  the  public  purpose  is  declared  and  made  law 
by  the  state  and  thereafter  the  details  incident  there- 
to are  to  be  executed  by  the  political  subdivision 
authorized  to  act  thereunder,  it  has  been  held  that  the 
state  has  acted  legislatively  and  the  actions  of  the 
political  subdivision  pursuant  to  said  state  legislative 
act  are  administrative  acts.   (Kleiber  v.  City  and 
County  of  San  Francisco,  13  Cal.  2d  719;  Housing  Authority 
v.  Superior  Court,  35  Cal.  2d  550)" 

See  also  Simpson  v.  Hite,  36  Cal.  2d  125,  involving  a  pro- 
posed initiative  ordinance  presented  to  the  Los  Angeles  County  Board 
of  Supervisors  to  repeal  a  resolution  of  the  Board  designating  a 
site  for  a  courts  building  and  pursuant  to  which  the  county  had 
acquired  property  therefor.  The  court  stated,  at  pages  129,  130: 

"The  powers  of  initiative  and  referendum  in 
Los  Angeles  County  apply  only  to  acts  which  are 
legislative  in  character,  and  not  to  executive  or 
administrative  acts.   (Citing  cases)  The  state 
Legislature  has  declared  the  legislative  policy 
applicable  here:   that  the  board  of  supervisors 
shall  provide  suitable  quarters  for  the  municipal 
and  superior  courts . 


"Prescribing  the  policy  and  duty  was  the  legislative 
act  of  the  state;  carrying  out  the  policy  by  perform- 
ing the  duty  is  an  administrative  function  delegated 
by  the  state  to  the  local  governing  body,  the  board 
of  supervisors.   'The  governing  body  of  the  [local 
political  subdivision]  ...  by  its  resolution  did 
not  make  a  law  but  thereby  acted  in  an  executive  or 
administrative  capacity  as  an  instrumentality  of  the 
state  to  make  operative  the  provisions  of  a  state  law 
already  existing.''1 

Even  if  the  action  to  be  taken  by  the  Board  of  Supervisors 
under  Sections  29156  and  29157  on  the  rapid  transit  matter  were  legis- 
lative, which  it  is  not,  the  matter  could  not  be  the  subject  of  a 
declaration  of  policy  under  Section  179  of  the  Charter.  See  Opinion 
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No.  1070,  supra ,  wherein  I  stated: 

"Further  it  has  been  held  by  the  courts  of  this 
state  that  when  the  governing  body  of  a  local  sub- 
division has  been  granted  a  power  to  be  exercised  in 
specific  situations  in  connection  with  the  prosecution 
of  a  state  affair,  the  power  must  be  exercised  by  that 
body  alone  and  it  may  not  delegate  or  subject  such 
power  to  control  by  the  electorate." 

See  also: 

Riedman  v.  Br is on. 
2l7~Cal.  385,  387; 

Alexander  v.  Mitchell . 

119  Cal.  App.  2d  816,  826. 

In  the  case  of  Alexander  v.  Mitchell.  119  Cal.  App.  2d 
816,  at  826,  the  court  stated: 

"The  power  to  determine  the  necessity  and  advisability 
of  parking  district  proceedings  has  been  delegated  to 
the  governing  body  of  the  city,  not  to  the  people.  Such 
power  is  not  inherent  in  the  city.  It  comes  only  from 
the  Legislature  and  to  the  particular  body  to  which  the 
Legislature  has  committed  the  power." 

The  State  Legislature  invested  the  power  of  approving  or 
disapproving  the  reports,  after  public  hearing,  in  the  board  of 
supervisors  of  each  particular  county  and  the  board  may  not  relieve 
itself  of  this  obligation  by  submitting  the  matter  to  the  electorate 
through  the  referral  procedure,  the  result  of  which  would  be  binding 
upon  the  board. 

You  are  therefore  advised  that  the  proposed  declaration 
of  policy  quoted  in  your  request  is  not  legally  appropriate  for 
submission  to  the  electorate  under  Section  179  of  the  Charter. 

Your  request  refers  to  two  ''declarations  of  policy," 
to  wit,  Resolutions  No.  17733  (Series  of  1939)  and  No.  17833  (Series 
of  1939),  both  dealing  with  the  San  Francisco  Bay  Area  Rapid  Transit 
District.  These  "declarations  of  policy'  were  resolutions  of  the 
Board  of  Supervisors  wherein  the  Board  expressed  its  policy"  to 
the  State  Legislature  on  certain  matters  then  pending  before  it  in 
relation  to  the  proposed  San  Francisco  Bay  Area  Rapid  Transit  District 
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bill,  then  known  as  Senate  Bill  No.  850.  These  "declarations  of 
policy"  were  recommendations  of  the  Board  to  the  Senate  as  to 
proposed  legislation.  They  were  not  declarations  of  policy  as 
contemplated  by  the  Charter  to  be  submitted  to  the  electorate, 
which  is  the  type  of  declaration  of  policy  to  which  you  refer  in 
your  request. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Hon.  James  Leo  Halley 
Supervisor 
City  Hall 
San  Francisco  2,  California 


cc:  Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

City  Hall 

San  Francisco  2,  California 


LSH/BJTJ 


OP  III  I  ON  HO.  1U71 
August  29,  I960 


SUBJECT:   LIBRARY  COMMISSION,   PC  TR  TO  nIX  SCHEDULE  OP  CHARGES 

IN  LIEU  OF  REIMBURSEMENT  FOR  ACTUAL  COST  OF  LOST  BOOKS, 

Dear  Sir: 

I  have  your  reouest  for  ooinion  as  follows : 

REQUEST 

"When  a  patron  loses  a  book,  the  Library  Depart- 
ment has  charged  the  patron  the  amount  which  the  book 
costs  the  Department.   This  procedure,  in  use  for  many 
years,  is  becoming  increasingly  impractical  because  of 
the  continuous  rise  in  book  circulation  without  an 
increase  in  the  number  of  clerical  employments. 

"By  adopting  a  standard  schedule  of  prices  to  be 
charged  for  lost  books  in  various  categories  (adult 
fiction,  non-fiction,  technical  books,  juvenile 
fiction,  etc.)  the  following  advantages  would  be 
gained  immediately: 

1.  elimination  of  daily  telephone  calls  to  the 
Order  Department  requesting  book  prices; 

2.  release  of  one  clerical  from  the  Registra- 
tion Department  who  spends  one  afternoon 
each  week  checking  prices  for  second 
notices ; 

3.  elimination  of  the  pages  of  requests  which 
are  coming  to  the  Order  Department  from  the 
twenty-six  branch  libraries  since  they  have 
started  to  price  second  notices; 

Ij..   typing  of  every  price  of  new  books  on  the 
shelf  list  in  the  branches; 

5.  speed  up  tax  collector  records--at  present 
they  must  be  arranged  by  accession  number 
and  priced; 

6.  foster  better  public  relations  —  it  has  always 
been  a  problem  in  the  branch  libraries  when 

a  oatron  loses  a  book.   He  must  make  a 
return  call  to  pay  for  the  book  after  the 
branch  has  requested  the  ^rice  from  the 
Order  Department. 
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"The  reason  I  am  writing  to  you  is  to  ascertain 
whether  the  proposed  standard  schedule  may  be  put 
into  effect  by  ao^roval  of  the  Library  Commission 
only.   The  charge  for  lost  books  has  been  viewed  as 
a  penalty  and,  as  such,  the  adootion  of  a  standard 
schedule  would  seem  to  rest  solely  with  the  Commission. 
However,  Mr.  Uren  Middlebrook,  Chief  Assistant  Con- 
troller, has  advised  that  I  have  the  point  clarified 
by  your  office." 

OPINION 

The  question  presented  by  your  request  for  opinion  is 
whether  the  Library  Commission  may  legally  adopt  a  standard 
schedule  of  prices  to  be  charged  against  borrowers  for  lost 
books  in  lieu  of  reimbursement  for  the  actual  replacement  cost 
of  the  books  lost. 

The  Library  Commission  may  make  "reasonable  rules  and 
regulations"  for  administration  of  all  affairs  committed  by  the 
charter  to  the  care  of  the  Library  Department,  including  the 
protection  of  oroperty  under  its  control.   (Charter,  City  and 
County  of  San  Francisco,  Sections  i|3  and  19;  Old  Charter,  City 
and  County  of  San  Francisco  /l90C_7,  Chapter  VII.) 

It  would  aroear  that  the  establishment  of  a  fixed 
schedule  of  values  for  books  lost  by  borrowers  would  be  a 
"regulation"  which  could  properly  be  adooted  by  the  Commission, 
and  which  would  satisfy  the  requirement  for  reasonableness 
provided  that  there  is  an  ascertainable  and  fair  relationship 
between  the  actual  value  of  the  book  to  the  City  and  the  price 
fixed  for  its  category  (i.e.,  science,  "iction,  children's, 
etc.)  in  the  standard  schedule  formulated  by  the  Commission. 

It  has  been  suggested  that  a  standard  schedule  may 
result  in  underpayment  by  the  borrower  of  the  actual  value 
to  the  City  of  a  lost  book  in  certain  cases,  and  such  might 
constitute  a  proscribed  gift  of  public  property.   The  benefit 
running  to  the  borrower  in  any  such  instance,  however,  would 
be  only  an  incident  to  the  benefit  to  the  general  public 
flowing  out  of  the  economy,  as  you  outline  it,  of  your  proposed 
procedure.  Where  a  general  public  our pose  is  served  by  some 
official  action,  an  inhibited  gift  of  public  funds  or  Droperty 
is  not  present  merely  because  one  or  more  individuals  may 
incidentally  reao  soecial  advantage  therefrom.   (County  of 
Alameda  v.  Janssen,  16  Cal.  2d  276;  Sacramento  Chamber  cf 
Commerce  v.  Stephens,  212  Cal.  607;  15  -icQuillin  on  wunicipal 
Corporations  50;  see  also  my  Opinions  #1001,  dated  10/10/55 
and  #1051,  dated  2/10/56. 
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A  conclusion  that  your  Commission  may  adopt  such 
schedule  is  supported  by  the  fact  of  the  long-standing 
practice  of  the  Library  Commission  whereby  it  alone  has  fixed 
monetary  charges  and  penalties  against  borrowers  who  have  lost 
books  or  who  have  been  tardy  in  making  return  of  books.   Under 
the  rule  of  contemporaneous  administrative  construction,  that 
factor  of  past  practice  of  the  Commission  is  most  compelling 
in  support  of  its  power  to  take  the  action  described  in  your 
request  for  advice.   (L.  A.  County  v.  Frisbie,  19  Cal.  2d  63I4.; 
Whitcomb  Hotel  v.  Calif.  Employment  Comm.,  Z\\   Cal.  2d  753; 
Nelson  v.  Dean,  27  Cal.  2d  573;  45  Cal.  Jur.  2d  67I+.  ) 

Caution  should  be  observed,  however,  so  the  require- 
ment of  reasonableness  will  be  satisfied,  that  the  schedule 
adopted  shall  fairly  reflect,  x^ithin  the  several  topical 
categories  of  books,  essential  differences  in  value  (and 
consequent  charges )  between  certain  books  even  though  topically 
categorized  together.   By  adhering  to  that  aim  the  Commission 
will  preserve  the  propriety  and  reasonableness  of  its  "regula- 
tion" both  as  to  the  City  and  as  to  the  borrower.   That  is, 
the  City  will  not  be  manifestly  underpaid,  which  will  eliminate 
a  "gift  of  public  oroperty"  coloration;  and  the  borrower  will 
not  be  overcharged,  which  will  eliminate  any  coloration  of  an 
excessive,  arbitrary  or  confiscatory  exercise  of  the  regula- 
tory powers  of  the  Commission  over  the  administration  of  the 
Library  Department.   As  a  possible  additional  preservative, 
your  attention  is  directed  to  the  second  sentence  of  sub- 
division (a)  of  Charter  Section  19.   It  is  my  view  that  a 
publishing  or  posting  of  your  proposed  schedules,  if  and  when 
adopted,  would" be  a  contributing  element  for  establishment  of 
the  reasonableness  of' "the  entire  action  of  the  Commission 

In  accordance  with  all  of  the  foregoing,  and  as 
conditioned  thereby,  you  are  advised  that  on  the  basis  of  the 
reasons  stated  in  your  request  for  opinion,  the  Library  Com- 
mission may  legally  adopt,  solely  uoon  its  own  motion,  such 
standard  schedule  of  charges  against  borrowers  for  lost  books. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:   Mr.  Prank  A.  Clarvoe,  Jr. 
City  Librarian 

Public  Library  -  Civic  Center 
San  Francisco  ?,  California 

WFB/LSM 
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September  6,  i960 


Mr.  Clyde  0.  Fisher,  Jr. 
Zoning  Administrator 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 

Dear  Mr.  Fisher: 

This  replies  to  your  letter  of  September  1,  I960, 
in  which  you  suggest  that  I  confirm  your  understanding  that 
my  Opinion  No.  1466  of  August  23,  I960,  dealing  with  Sec. 
435(a)  of  the  Fire  Code  and  Sec.  1650  of  the  Building  Code 
raises  no  question  about  the  validity  of  Sec.  141  of  the 
City  Planning  Code. 

Sec.  141  of  the  City  Planning  Code  requires  that 
"every  parking  lot  hereafter  established  which  faces  or 
adjoins  a  lot  in  any  R-l-D,  R-l,  or  R-2  district,  shall  be 
screened  therefrom  by  a  solid  fence,  a  wall  or  a  compact 
evergreen  hedge  not  less  than  four  (4)  feet  in  height." 

^his  is  to  advise  you  that  my  Opinion  No.  1466 
raises  no  question  about  the  validity  of  Section  141  of 
the  City  Planning  Code. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 

cc :   Robert  C.  Levy,  Superintendent 
Bureau  of  Building  Inspection 

Albert  E.  Hayes,  Chief 

Division  of  Fire  Prevention 
&  Investigation 


No.  11+71-B 
October  h,   I960 

Your  Reference:  9L 


Mr.  Clarence  W.  Hull 
Regional  Counsel 
General  Services  Administration 
k9   Fourth  Street,  Room  K5h 
San  Francisco  3)  California 


RE:  VA  Hospital  Site,  Fort  Funston 
V-Calif-^2-A 

Dear  Mr.  Hull: 

Receipt  of  your  inquiry  of  September  29  as  to 
"whether  there  is  legal  authority  for  the  City  and  County 
of  San  Francisco  to  acquire  this  property  on  a  credit 
basis,  thereby  obligating  funds  beyond  those  of  the  current 
fiscal  year"  is  acknowledged. 

At  the  present  time  no  official  plans  or  propo- 
sals for  the  use  of  the  land  have  been  adopted  but  studies 
have  been  made.   A  categorical  reply  to  the  specific  ques- 
tion without  regard  to  the  purchase  plan  to  be  proposed, 
would  be  there  is  no  such  legal  authority.   Under  the  pro- 
visions of  Article  XI,  Section  18,  of  our  State  Constitu- 
tion a  city  or  county  cannot  incur  any  indebtedness  or 
liability  in  excess  of  the  income  and  revenue  without  the 
consent  of  two-thirds  of  the  qualified  electors  thereof 
approving  a  bond  issue. 

However,  there  is  no  inhibition  in  our  Charter 
or  State  Constitution  which  would  prevent  the  City  from 
entering  into  a  yearly  lease  at  a  fair  rental  with  the 
right  of  renewal  if  the  City  so  elected,  for  a  specified 
number  of  years,  and  with  option  to  accept  title  to  the 
land  for  some  additional  consideration  to  be  paid  at  the 
completion  of  the  agreed  period. 

Such  arrangement  would  not  contravene  the  State 
Constitution  nor  Section  86  of  our  City  Charter  because: 


Mr.  Clarence  W.  Hull       -2-  October  k,   I960 

(1)  The  agreement  could  be  unilaterally  renewed  or 
terminated  by  the  City  at  the  end  of  each 
fiscal  year. 

(2)  A  fair  rental  would  constitute  consideration  for 
the  right  to  use  of  the  demised  land  by  the 
City  and  County  for  public  park,  recreational 

or  other  purposes  agreed  upon. 

(3)  The  rent  due  each  year  could  be  provided  in  each 
yearly  budget. 

An  agreement  of  this  kind  would  not  require  the  City  and  Coun- 
ty to  continue  the  lease  beyond  each  successive  fiscal  period 
nor  involve  funds  unavailable  within  each  period. 

For  amplification  of  the  matter  I  refer  you  to  City 
of  Los  Angeles  v.  Offner,  19  C.  2d  U83  and  Dean  v.  Kuchel, 
35  C.  2d  hkk. 

Trusting  you  will  find  the  foregoing  ansx^ers  your 
inquiry  and  with  best  regards,  I  remain 

Yours  truly, 

DION  R.    HOLiM 
City  Attorney 


cc:  Mayor 

City  Planning  Commission 

PJD:hef 


OPINION  NO.  1V?2 
October  6,  I960 

SUBJECT:      TEMPORARY  POSITION  -  ASSISTANT   DIRECTOR 
OF   PUBLIC  HEALTH,    HOSPITAL   SERVICES 

Dear  Mrs.  Duhagon: 

I  am  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Health  Department  Committee  of  the 
Grand  Jury  would  respectfully  request  your  legal 
opinion  as  to  whether  under  the  Charter  the 
position  of  Assistant  Director  of  Public  Health, 
for  Hospital  Services,  could  be  created  on  a 
temporary  basis,  exempt  from  civil  service, 
pending  the  ratification  by  the  Legislature  in 
1961." 


OPINION 

All  positions  in  the  service  of  the  city  and  county 
must  be  included  in  the  classified  civil  service  unless  they 
are  specifically  exempted  in  the  Charter  (Section  lW2).  How- 
ever, this  same  section  contains  certain  exemptions  and  the 
one  which  would  apply  to  the  position  in  question  here  reads 
as  follows: 

"  ...  (.k)   persons  employed  in  positions  in 
any  department  for  expert  professional  temporary 
services,  and  when  such  positions  are  exempted 
from  said  classified  civil  service  for  a  speci- 
fied period  of  said  temporary  service,  by  order 
of  the  civil  service  commission;  ..." 

In  addition  to  the  exemptions  provided  for  in  Sec- 
tion l!+2,  the  Charter  provides,  in  Section  1^9,  for  a  method 
of  making  a  non-civil  service  appointment  to  a  temporary 
position.   This  portion  of  Section  lM-9  reads  as  follows: 

"When  no  list  of  eligibles  exists  or  no 
eligible  is  available  on  an  existing  list  for  a 
position  in  the  class  requisitioned  by  the  appoint- 
ing officer,  and  immediate  service  in  the  position 
is  required  by  the  appointing  officer  and  another 
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list  exists  which  is  deemed  by  the  commission  to 
be  suitable  to  provide  temporarily  the  service 
desired,  the  commission  shall  certify  for  civil 
service  temporary  appointment  an  eligible  from 
such  list;  if  no  such  other  list  deemed  by  the 
commission  to  be  suitable  exists,  the  commission 
pursuant  to  its  rules  may  authorize  the  appoint- 
ing officer  to  make  a  non-civil  service  or  emer- 
gency appointment  thereto  for  a  period  not  exceed- 
ing ninety  working  days.   Such  non-civil  service 
or  emergency  appointment,  however,  shall  cease 
prior  to  the  expiration  of  such  ninety  working 
days  at  the  time  a  civil  service  eligible  reports 
for  duty  as  provided  in  section  1^-8  of  the  charter." 

Therefore,  you  are  advised  that,  assuming  that  funds 
are  made  available  to  the  Department  of  Public  Health  for  the 
creation  of  a  temporary  position  of  Assistant  Director  of  Pub- 
lic Health  for  Hospital  Services  prior  to  the  effective  date  of 
the  amendment  to  Charter  Section  61,  a  temporary  non-civil  ser- 
vice appointment  may  be  made  in  either  of  two  ways:   (1)  pur- 
suant to  the  provisions  of  Section  1^2,  if  the  Civil  Service 
Commission  should  declare  it  to  be  a  position  requiring  expert 
professional  temporary  services  and  declare  it  exempt  for  the 
temporary  period  up  to  the  effective  date  of  the  amendment,  or 
(2)  if  the  Civil  Service  Commission  were  satisfied  that  the 
provisions  of  Section  l*+9  applied,  they  could  authorize  the 
Director  of  Public  Health  thereunder  to  make  a  non-civil  ser- 
vice emergency  appointment  to  the  position  for  a  period  not  to 
exceed  ninety  working  days  in  any  fiscal  or  calendar  year. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   MRS.  GRACE  DUHAGON,  Chairman 
Health  Department  Committee 
San  Francisco  Grand  Jury 
Room  1+57-A  City  Hall 
San  Francisco  2,  California 


BJW/LSM 


OPINION  NO.  1473 
October  6,  i960 


SUBJECT:   TIME  FOR  RECONSIDERATION,  RULING  OF  CIVIL  SERVICE 
COMMISSION 


Gentlemen: 


follows : 


I  am  in  receipt  of  your  request  for  an  opinion  as 


REQUEST 

"The  third  paragraph  of  the  Commission's  Rule  41, 
Regular  and  Special  Meetings,  reads: 

"'Requests  for  reconsideration  shall  be 
filed  in  writing  within  thirty  days  after 
the  original  decision  by  the  Civil  Service 
Commission  and  shall  specify  the  reasons 
for  the  request  for  reconsideration,  pro- 
vided that  a  request  for  reconsideration 
of  an  action  in  dealing  with  protests 
concerning  tentative  rating  key  answers 
will  not  be  granted  unless  the  request  for 
reconsideration  is  filed  in  the  office  of 
the  Civil  Service  Commission  before  12  o'clock 
noon  on  the  sixth  calendar  day  following  the 
action  by  the  Commission.   If  the  reason  for 
the  request  is  that  the  petitioner  desires  to 
submit  new  information  not  previously  con- 
sidered by  the  Commission,  the  petition  shall 
set  forth  such  new  information  in  detail.   No 
oral  arguments  shall  be  heard  in  connection 
with  the  request  for  reconsideration.   If  the 
Commission  shall  deny  the  request  for  recon- 
sideration, no  further  such  request  for 
reconsideration  shall  thereafter  be  considered 
by  the  Commission, ' 

"The  temporary  appointment  of  Robert  H.  Blumenthal  as 
R56  Recreation  Director  204/1,  was  terminated  by  the 
General  Manager,  Recreation  and  Park  Department,  effec- 
tive July  28,  i960.   Upon  receipt  of  notification  of 

this  termination,  the  Civil  Service  Commission  on 
August  4,  I960  removed  Mr.  Blumenthal's  name  from  the 
list  of  eligibles. 
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"On  September  6,  i960  the  Commission  received 
by  hand  delivery  from  Mr.  Blumenthal  a  request  for 
reconsideration  of  the  Commission's  action  of 
August  4,  I960. 

"Your  opinion  is  requested  as  to  whether  or 
not  the  final  day  of  the  30  day  period  having  fallen 
on  Saturday,  September  3,  I960,  should  be  extended 
to  the  next  business  day,  which  in  this  case  was 
September  6,  i960." 

OPINION 

In  accordance  with  the  provisions  of  Rule  41,  the 
request  for  reconsideration  should  have  been  received  by  the 
Commission  within  thirty  days  after  the  original  decision. 
The  30th  day,  however,  fell  on  a  Saturday,  namely,  September  3, 
i960,  and  consequently  the  question  of  whether  the  petition 
was  on  time  is  presented  in  your  request. 

A  rule  of  the  Civil  Service  Commission  passed  pur- 
suant to  the  authority  of  a  Charter  section  has  the  force  and 
dignity  of  a  law  (see  Bruce  v.  Civil  Service  Board  of  Oakland, 
6  Cal.  App.  2d  633). 

The  doing  of  an  act  within  a  specified  period 
prescribed  by  a  law,  in  this  case  a  rule  of  the  Commission,  is 
controlled  by  Section  10  of  the  Civil  Code,  which  reads  as 
follows : 

"The  time  in  which  any  act  provided  by  law 
is  to  be  done  is  computed  by  excluding  the  first 
day  and  including  the  last,  unless  the  last  is  a 
holiday,  and  then  it  is  also  excluded." 

In  determining  what  days  are  holidays,  Section  7  of 
the  Civil  Code  provides  the  test  in  the  following  language: 

"Holidays  within  the  meaning  of  this  code 
are  every  Sunday  and  such  other  days  as  are 
specified  or  provided  for  as  holidays  in  the 
Government  Code  of  the  State  of  California." 

The  reference  in  Civil  Code  Section  7  is  to  Government 
Code  Section  6704,  which  reads  as  follows: 
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"The  legislative  body  of  any  city  or  district 
may,  by  ordinance  or  resolution,  provide  that  every 
Saturday  is  a  holiday  as  respects  the  transaction  of 
business  in  the  public  offices  of  such  cities  or 
districts  except  that  provision  shall  be  made  for 
the  continuance  of  essential  public  services  such 
as  police  and  fire  protection.   The  office  of  the 
clerk  of  a  municipal  court  established  under  the 
provisions  of  the  Municipal  Court  Act  of  1925  is 
excluded  from  the  provisions  of  this  section." 

In  addition  to  the  State  law  on  this  subject,  Section 
220  of  the  Charter  reads  as  follows: 

"Except  where  otherwise  provided  by  law,  all 
public  offices  shall  be  open  for  business  every  day, 
except  legal  holidays,  from  eight-thirty  o'clock  A.M. 
until  five  o'clock  P.M.  The  supervisors  by  ordinance 
may  provide  that  any  office  shall  be  kept  open  for  a 
longer  time,  when  necessary  for  the  accommodation  of 
the  public,  and  may  also  provide  by  ordinance  that 
any  office  shall  be  closed  on  Saturday  of  each  week 
during  all  or  any  part  of  the  year." 

The  Board  of  Supervisors,  pursuant  to  the  authority 
vested  in  it  by  Section  220  of  the  Charter  and  Section  6704  of 

the  Government  Code,  has  provided  in  the  Administrative  Code 
that  offices  of  the  city  and  county  be  closed  on  Saturday  and 
specifically  included  therein  the  office  of  the  Civil  Service 
Commission.   That  portion  of  Section  16.4  of  the  San  Francisco 
Administrative  Code  which  is  applicable  here  reads  as  follows: 

"The  offices  of  the  city  and  county  named  in 

this  section  shall  be  closed  on  Saturday  of  each 
week  during  the  year,  .  .  . 

"Civil  service  commission.   .  .  . 

"If  the  head  of  any  office  set  forth  in  this 
section  determines  that  the  opening  of  the  office 
is  necessary  on  any  certain  Saturday  morning  for 
the  performance  of  essential  public  services,  he 
may  apply  to  the  board  of  supervisors,  and  on  its 
prior  approval  by  resolution,  he  may  direct  that 
such  office  remain  open  with  only  such  personnel 
present  as  he  may  deem  necessary." 
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In  accordance  with  the  law  referred  to  above  and 
the  action  of  the  Board  of  Supervisors  in  adopting  Section  16.4 
of  the  Administrative  Code,  I  advise  you  that  Saturday,  September 
3,  I960  was  a  holiday  as  respects  the  transaction  of  any  busi- 
ness and  any  action  which  by  law  or  rule  of  the  Commission  was 
to  be  performed  on  that  day  was  automatically  continued  to  the 
first  business  day  thereafter,  which  in  this  case  was  September  6. 
I960. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 

Attention:  Mr,  George  J.  Grubb 

General  Manager,  Personnel 


BJW/WFB 


OPINION  NO.  ll| 71+ 
October  6,  I960 


SUBJECT:   PO'-^ER  OP  BOARD  OP  TRUSTEES  OP  M.  H.  DE  YOUNG  MEMORIAL 
MUSEUM  TO  CLOSE  MUSEUM. 

Gentlemen; 

Receipt  is  acknowledged  of  your  inouiry  of  September  7, 
I960  concerning  the  oower  of  the  Board  of  Trustees  of  M.  H.  de 
Young  Memorial  Museum: 

(1)  To  close  the  Museum  entirely  on  certain  public 
holidays;  and 

(2)  To  close  only  certain  galleries  of  the  Museum 

at  times  when  security  and  maintenance  personnel 
are  not  available  in  sufficient  numbers  to 
maintain  and  guard  the  entire  Museum  and  its 
contents  adequately. 

OPINION 

On  February  22,  1919,  M.  H.  de  Young  executed  a  deed 
whereby  he  transferred  the  M.  H.  de  Young  Memorial  Museum  to  the 
Park  Commissioners  of  the  City  and  County  of  San  Francisco 
in  trust  for  the  public. 

A  pertinent  portion  of  the  deed  provides  as  follows: 

"Third,  the  orincipal  condition  being  that 
all  my  gifts  are  to  be  for  all  time  maintained  in 
this  and  connecting  buildings  in  Golden  Gate  Park. 
That  they  are  not  to  be  removed  or  loaned.   The 
building  is  to  be  opened  every  day  in  the  year. 
There  shall  be  no  charge  for  admission.   (emphasis 
added  ) 

"Any  deviation  from  the  conditions  of  this 
Deed  of  Trust  shall  act  as  a  forfeiture,  and  all  the 
property  so  given  shall  revert  to  me  or  my  heirs 
and  assigns." 

Formal  acceptance  of  the  deed  by  the  Park  Commissioners 
of  the  City  and  County  of  San  Francisco  took  place  on  January  20, 
1921.   By  acceptance  of  the  deed,  the  Park  Commissioners  under- 
took, for  themselves  and  for  their  successors,  to  carry  out  the 
conditions  imposed  by  said  deed. 
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The  acceptance  of  the  obligation  imposed  by  the  deed 

finds  expression  In  Section  $1   of  the  Charter,  relating  to  the 

Board  of  Trustees  of  the  H.  H.  de  Young  Memorial  Museum, which 
provides  as  follows: 

"It  is  the  intention  that  the  administration 
and  control  of  the  M.  H,  de  Young  Memorial  Museum 
shall  be  continued  with  the  powers  granted  and  under 
the  conditions  imposed  by  the  terms  of  the  donations 
and  accented  by  the  city  and  county." 

In  view  of  the  explicit  condition  exoressed  in  the  deed 
that  the  Museum  "is  to  be  opened  every  day  in  the  year"  and  the 
acceptance  of  that  condition  by  the  predecessors  of  the  present 
Board  of  Trustees  of  the  M.  H.  de  Young  Memorial  Museum  on  behalf 
of  the  City  and  County  of  San  Francisco,  the  Board  of  Trustees  is 
under  a  duty  to  see  to  it  that  the  Museum  is  open  to  the  public 
every  day  in  the  year.   Consequently,  the  Board  of  Trustees  does 
not  have  the  power  to  order  that  the  Museum  be  closed  entirely 
on  certain  public  holidays. 

Turning  to  a  consideration  of  whether  the  Board  of 
Trustees  has  the  power  to  close  only  portions  of  the  Museum,  it 
should  be  noted  that  there  is  no  exoress  requirement  in  the  deed 
that  the  entire  Museum  be  open  to  the  public  on  a  daily  basis. 

It  is  a  basic  principle  of  documentary  construction  that 
a  writing  must  be  given  a  reasonable  interpretation.   In  con- 
sidering the  deed  involved  herein,  it  would  be  unreasonable  to 
construe  it  as  requiring  that  the  entire  Museum  be  open  every 
day.   Indeed,  in  the  ordinary  course  of  operating  and  maintaining 
the  Museum,  it  would  be  manifestly  impossible  to  have  every 
gallery  in  the  Museum  open  on  a  daily  basis.   For  example,  repair 
of  portions  of  the  Museum  is  necessary  from  time  to  time.   It 
would  be  unreasonable  to  interpret  the  deed  as  requiring  that 
those  portions  of  the  Museum  undergoing  repair  should  be  open 
to  the  public.   Likewise,  from  time  to  time  various  galleries  of 
the  Museum  are  rearranged  and  reorganized.   During  the  progress 
of  such  work,  it  is  entirely  reasonable  that  the  galleries  affected 
should  be  closed  to  the  public. 

Inherent  in  the  duties  imposed  uoon  the  Board  of  Trustees 
is  the  duty  of  protecting  the  Museum  and  its  contents  from  loss  or 
damage.   Consequently,  unavailability  of  personnel  in  sufficient 
numbers  to  police  the  Museum  adequately  would  justify  the  closing 
of  portions  of  the  Museum  to  the  general  public,  so  as  to  properly 
safeguard  the  museum  and  its  contents. 
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Of  course,  it  must  be  remembered  that  the  primary  duty 
imposed  upon  the  Board  of  Trustees  is  to  see  that  the  Museum  is 
available  for  the  enjoyment  of  the  public.   It  is  my  opinion  that, 
consistent  with  this  duty,  the  Board  of  Trustees  may  direct  that 
portions  of  the  Museum  be  closed  to  the  public  when  exigencies 
of  maintenance,  security  or  the  like  require,  so  long  as  the 
major  portion  of  the  Museum  is  open  to  the  public. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Board  of  Trustees 

M,  H.  de  Young  Memorial 

iiuseum 
Golden  Gate  Park 
San  Francisco  I7,  Calif, 

Attn.:   Mr.  Ian  P,  M.  Macalpine 
Secretary 


djg/nsw 


October  7th,  i960 

No.  1474-A 


Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

Kearny  &  Washington  Streets 

San  Francisco  8,  California 

Attention:   Lieutenant  Howard  Frank. 

Re:  Alameda -Contra  Costa  Transit  District 

Interurban  Operations. 

Dear  Sir: 

Your  department  and  the  Alameda -Contra  Costa 
Transit  District  have  requested  my  advice  as  to  whether 
permits  to  operate  interurban  buses  in  San  Francisco 
are  prerequisite  to  the  Transit  District's  assumption 
of  Key  System  routes.   Said  District  was  organized 
as  a  public  agency  pursuant  to  the  provisions  of 
Division  10  of  the  California  Public  Utilities  Code. 

My  understanding  is  that  San  Francisco  streets 
will  be  utilized  for  the  limited  purpose  of  vehicle 
movement  to  and  from  the  3rd  and  Perry  Street  parking 
lot.   Specifically,  the  route  to  the  parking  lot  from 
the  elevated  terminal  is  as  follows:   2nd  Street  to 
Harrison;   Harrison  to  4th  Street;   4th  Street  to  Perry 
Street,  entering  the  parking  lot.   Leaving  tne  parking 
lot,  the  route  is  as  follows:   3rd  Street  to  Folsom; 
Folsom  to  2nd  Street;  2nd  Street  to  ramp  located  midway 
between  Harrison  and  Bryant  Streets.   Upon  completion 
of  the  San  Francisco-Oakland  Bay  Bridge  there  will  be 
further  curtailment  of  the  described  street  use. 


. 
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Legislative  enactments  should  be  construed  in 
accordance  with  the  ordinary  meaning  of  the  language 
used.   (Pacific  Gas  and  Electric  Co.  v.  Shasta  Dam  Area 
Public  UHl.  Dist.,  '133  C.  A.  2d  463,   2«7  Pac.  2d  841.) 

And  it  is  a  "well-established  rule  that  words 
in  a  statute  providing  for  the  payment  of  fees  or  impos- 
ing burdens  on  property  shall  not  be  deemed  to  apply  to 
public  agencies  or  public  property,  unless  such  intent, 
is  clearly  expressed,  ..."   (Marin  Municipal  Water  Dis- 
trict v.  Chenu,  188  Cal.  734,  736,  207  Pac.  251.) 

Accordingly,  it  is  my  opinion  that  the  language 
of  Section  1168,  San  Francisco  Police  Code,  and  of  Sec- 
tion 128,  Part  III,  Municipal  Code,  referring  to  "person, 
firm  or  corporation"  operating  vehicles  for  commercial 
purposes  upon  San  Francisco  streets  does  not  embrace  the 
Alameda-Contra  Costa  Transit  District  within  its  terms. 

You  are  advised  that  the  Alameda-Contra  Costa 
County  Transit  District  is  not  subject  to  either  the 
permit  or  license  fee  requirements  of  the  San  Francisco 
Municipal  Code. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


CC:   Robert  E.  Nisbet,  Esq. 

Alameda-Contra  Costa  Transit  District 
700  Plaza  Building 

506  Fifteenth  Street 

Oakland  12,  California 


0IW:DmcD 


1 


OPINION  NO.  11+75 
October  7,  I960 

SUBJECT:   RELINQUISHMENT  FOR  ADOPTION:   VALIDITY  AS  DEPENDENT 
UPON  MARITAL  HISTORY  OP  MOTHER. 

Gentlemen: 

I  have  your  request  for  opinion  which  reads  in  part  as 
follows : 

REQUEST 

"We  are  in  need  of  a  legal  opinion  in  reference 
to  the  status  of  an  infant  born  March  31,  I960, 
presently  under  adoptive  study  in  a  foster  home 
under  care  of  this  Department.   Both  the  child's 
mother  and  her  husband  wish  to  relinquish  him  for 
adoption;  we  have  already  taken  the  husband's 
relinquishment.  The  mother's  complicated  marital 
history  causes  us  to  feel  the  need  of  advice  as 
to  what  action  is  necessary  to  free  this  baby 
for  adoptive  placement." 

Upon  the  basis  of  information  suoolied  by  your  Depart- 
ment and  additional  inquiry  made  by  this  office  the  mother's 
history  may  be  stated  as  follows: 

(1)  On  May  1,  1951,  the  mother  at  the  age  of  l£ 
married  Husband  No.  1  in  Marshall  County, 
Oklahoma,  After  four  days  the  couple  separated 
permanently. 

(2)  On  August  23,  1951,  the  mother  married  Husband 
No.  2  in  Grayson  County,  Texas.   The  mother, 
who  was  born  on  January  21,  1936,  was  still 

15  years  old. 

(3)  On  July  28,  1952,  a  Decree  of  Annulment  was 
obtained  for  Husband  No.  1  by  his  father.  The 
decree  read:  "It  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  that  the  marriage,  so 
entered  into  by  the  parties  to  this  action,  be 
and  the  same  is  hereby  annulled,  set  aside  and 
held  for  naught." 

ik)  On  February  18,  1953,  Husband  No.  2  obtained  an 
Interlocutory  Decree  of  Divorce  from  the  mother 
in  Alameda  County,  California.  No  final  decree 
has  been  granted. 
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(5)  On  September  13,  195U,  In  San  Francisco,  the 
mother  married  Husband  No.  3  to  whom  she  is 
still  married. 

(6)  Apparently,  during  this  marriage  there  was  a 
oeriod  of  separation  betw  en  the  oarties,  at 
w'lich  time  this  child  was  conceived.   The 
mother  does  not  know  the  identity  of  the 
child's  father. 

0  ?  I  !T  I  0  M 

It  is  the  general  rule  that  both  oarents  of  a  legi- 
timate unmarried  minor  child  are  erually  entitled  to  its 
custody,  whereas  the  mother  of  an  illegitimate  unmarried  minor 
child  is  entitled  to  its  custody  (Civ.  Code  Sees.  197,-200). 
The  right  to  relinquish  custody  is  governed  by  the  same  rules, 
and,  accordingly,  the  mother  alone  may  relinquish  custody  of  an 
illegitimate  child,  whereas  both  parents  must  consent  in  order 
to  relinouish  custody  of  a  legitim-  te  child. 

Since,  in  the  present  case,  a  relinquishment  from  the 
mother's  third  husband  has  already  been  obtained,  the  sole 
question  presented  is  whether  the  mother's  relinquishment  alone 
will  no\-j   be  sufficient  to  give  full  right  of  custody  to  the 
department  or  whether  the  consent  of  one  or  both  of  the  mother's 
prior  husbands  should  also  be  obtained* 

First,  with  respect  to  the  right  of  the  first  husband 
to  custody,  any  claim  which  he  might  have  is  barred  by  the 
annulment  decree  obtained  with  res oect  to  the  first  marriage. 
It  is  the  general  rule  that  a  decree  of  annulment  relates  back 
to  the  date  of  the  alleged  marriage  and  adjudicates  that  no 
such  marriage  took  place.  Accordingly ,  the  first  husband  has 
no  right  to  custody  of  the  child  since  it  has  been  adjudicated 
that  he  was  never  married  to  its  mother. 

Turning  to  the  right  of  the  second  husband  to  custody, 
the  validity  of  his  marriage  to  the  mother  became  res  judicata 
as  between  them  u~>on  expiration  o"  the  time  to  appeal  from 
entry  of  the  interlocutory  decree  (see  Rediker  v.  P.ediker, 
35  Cal.  2d  796,  301;  Estate  of  Lee,  200  Cal.  310;  lorg  v.  Sorg, 
25  Cal.  App,  2d  25) »  and  neither  oarty  can  now  successfully 
urge  that,  because  of  the  wife's  minority  or  a  orior  marriage 
on  her  part,  their  marriage  was  invalid.   Moreover,  in  California 
an  interlocutory  decree  of  divorce  does  not  dissolve  a  marriage 
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relationship,  and  until  entry  of  the  final  decree,  the  parties 
are  married  and  unable  to  contract  other  than  a  bigamous 
marriage  with  other  persons.   Under  the  factual  situation  here 
presented,  then,  it  is  my  opinion  that,  until  entry  of  a  final 
decree,  the  mother  is  still  married  to  her  second  husband  and 
that,  in  the  absence  of  evidence  tending  to  dispute  the  strong 
statutory  presumptions  in  favor  of  legitimacy  (Code  Civ.  Proc. 
Sections  1962(5),  1963(31);  Civ.  Code  Sections  193.  191+ ),  it 
could  well  be  urged  th-^t  "the  child  hor-e'  involved  was  the 
legitimate  issue  of  the  mother  and  her  second  husband. 

Under  these  circumstances,  there  would  appear  to  be 
two  alternative  courses  of  action  by  which  your  department 
might  obtain  right  to  the  child's  custody.   One  such  course 
would  be  to  obtain  a  relinquishment  for  adoption  from  the 
second  husband.   The  other  would  be  for  the  mother  or  some  other 
interested  party  to  move  the  court,  under  the  provisions  of 
Section  133  of  the  Civil  Code,  providing  for  entry  of  a  final 
decree  of  divorce  nunc  pro  tunc,  for  a  final  decree  of  divorce 
dissolving  the  second  marriage.   It  has  been  held  that,  upon 
entry  of  such  a  retroactive  decree,  a  marriage  contracted  at 
any  time  after  the  date  when  the  divorcing  parties  were 
entitled  to  such  final  decree  is  retroactively  validated. 
(Macedo  v.  Macedo,  29  Cal.  App.  2d  387).   Applied  to  the  facts 
in  the  ^resent  case,  a  nunc  pro  tunc  decree  of  final  divorce 
between  the  mother  and  her  second  husband  would  be  effective 
as  of  February  19,  1951+j  and  entry  of  such  a  decree  would  operate 
to  validate  her  subsequent  marriage  of  September  13 »    195U>  to  her 
present  husband.   Under  these  circumstances,  the  child  would  be 
presumed  to  be  the  issue  of  its  mother's  present  husband,  and 
his  consent  together  with  that  of  the  mother,  would  operate  to 
relinquish  custody. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Public  Vie  If  are  Department 
585  Bush  Street 
San  Francisco  8,  Calif. 

Attn.:   Mr.  Ronald  H.  Born 
Director 
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October   10,    I960 


Mr.  Harry  D.  Ross 

Controller 

Room  109  City  Hall 

San  Francisco  2 


RE:  Proposed  Contract  No.  321  -- 
McLaren  Golf  Course  —  Mono- 
lithic  Pipe  Lines  Enterprises 


Dear  Mr.  Ross: 


The  above  captioned  contract  and  published  invita- 
tion for  bids,  the  plans  and  specifications,  the  published 
award,  the  tabulation  of  bids  and  the  contractor's  work 
papers  relating  to  his  bid,  all  of  which  deal  with  the 
installation  of  a  new  fully  automatic  irrigation  system  and 
miscellaneous  work  preparatory  thereto,  McLaren  Golf  Course, 
have  been  reviewed  by  me. 

The  basic  problem  that  I  encountered  concerned  the 
adequacy  of  the  published  invitation  to  bid.   This  publica- 
tion read  in  part  as  follows: 

"INVITATION  FOR  PROPOSALS 

RECREATION  AND  PARK 
COMMISSION  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO 

"Sealed  proposals  will  be  received  at  the 
office  of  the  Recreation  and  Park  Commission, 
McLaren  Lodge,  Fell  and  Stanyan  Streets,  Gol- 
den Gate  Park,  San  Francisco  17,  until  2:00 
o'clock  P.M.,  Tuesday,  August  16,  I960,  for 
the  following  public  work: 
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"CONTRACT  NO.  321 
INSTALLATION  OF  A  NEW  FULL  AUTOMATIC 
IRRIGATION  SYSTEM  AND  MISCELLANEOUS  WORK 
PREPARATORY  THERETO.   McLAREN  PARK  GOLF 
COURSE,  SAN  FRANCISCO,  CALIFORNIA. 

"Address  mailed  proposals  to  McLaren 
Lodge,  Fell  and  Stanyan  Streets,  Golden 
Gate  Park,  San  Francisco,  California. 

"Bidders  must  indicate  Contract  Number 
on  envelope  containing  proposal. 

"Proposals  must  be  made  on  forms  pro- 
vided by  the  Department. 

"Plans  and  specifications  available  at 
McLaren  Lodge,  Fell  and  Stanyan  Streets. 
Golden  Gate  Park,  San  Francisco  17. 

"A  returnable  deposit  of  Twenty  Dollars 
($20.00)  is  required. 


11 


"RECREATION  AND  PARK  COMMISSION 
OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO. 

PAUL  N.  MOORE 
(Emphasis  added)        Secretary." 

The  test  for  determining  the  adequacy  of  the  above 
quoted  notice  is  whether  the  invitation  meets  the  general 
rule  laid  down  throughout  the  United  States  concerning 
invitations  to  bid.   This  rule  is  stated  in  63  Cal.  Jur. 
Secundum,  page  575?  as  follows: 

"The  proposal  must  be  in  terms  to 
invite  bids  and  not  to  repel  competition." 

This  statement  is  supported  by  a  number  of  cases  which  are 
cited  therein. 

Turning  therefore  to  the  above  quoted  invitation 
to  bid,  I  am  of  the  opinion  that  it  invited  bids  and  did 
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not  in  any  way  repel  competition.   This  invitation  did  not 
merely  recite  in  general  terms  the  work  sought  to  be  per- 
formed under  the  proposed  contract;  instead  it  set  forth  in 
detail  the  entire  scheme  wherein  an  interested  person  or 
firm  could  become  a  bidder. 

After  reciting  generally  what  the  work  would  con- 
sist of  and  the  location  of  such  work,  it  proceeds  to  direct 
the  interested  bidder  as  follows: 

1.  Where  the  proposals  are  to  be  mailed 

2.  The  requirement  that  the  proposals  be 
identified  by  indicating  the  contract 
number  on  the  envelope  containing  them 

3.  The  proposals  must  be  submitted  on  forms 
provided  by  the  Recreation  and  Park 
Department 

k.     The  availability  of  plans  and  specifica- 
tions at  the  Department's  headquarters 
upon  the  payment  of  a  small  deposit. 

There  are  a  number  of  other  items  in  the  invitation  which 
have  no  bearing  on  the  question  covered  here. 

With  these  facts  in  mind  I  proceeded  to  examine  the 
plans  and  specifications  and  found  that  they  went  into  the 
most  minute  detail  as  to  the  nature  of  the  work  to  be  done. 
I  examined  these  plans  and  specifications  because  from  the 
invitation  to  bid,  I  concluded  that  the  Department,  in  order 
to  encourage  competition  and  not  to  stifle  it,  made  it  quite 
clear  that  it  did  not  intend  to  ask  for  proposals  solely  on 
the  language  of  the  title  recited  in  the  invitation,  but  by 
its  complete  text,  and  the  effect  of  the  announcement  of  the 
availability  of  plans  and  specifications  was  to  include  them 
in  the  invitation  by  reference.   That  the  interested  bidders 
reached  the  same  conclusion  is  clear,  because  more  than  16 
contractors  paid  the  $20.00  deposit  and  obtained  copies  of 
the  plans  and  specifications  for  purposes  of  studying  them 
and  resolving  the  question  of  whether  they  should  bid.   Of 
the  16  contractors,  several  were  general  contractors  and  the 
balance  various  types  of  contractors.  From  this  original 
group  of  16  contractors,  k   contractors  bid  on  the  particular 
contract  and  one  of  these  bidders  was  also  a  general 
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contractor.    From  the  facts  herein  recited  I  am  certain 
that  the  general  rule  concerning  the  form  of  an  invitation 
to  bid  was  fully  complied  with. 

In  addition  to  studying  the  factual  situation  and 
determining  whether  it  met  the  rule  recited  above,  I  am 
further  persuaded  to  advise  you  that  you  may  legally  certi- 
fy the  funds  by  language  which  appears  in  a  case  decided  by 
the  California  State  Supreme  Court.    In  Dillingham  v. 
Welch,  179  Cal.  656,  our  Supreme  Court,  at  page  660,  in 
answering  the  claim  of  the  respondent  that  the  invitation 
to  bid  was  not  sufficient,  stated: 

"...  Such  construction  of  the  notice  in- 
volves a  forced  interpretation  of  its  language, 
but  any  ambiguity  that  may  have  inhered  in  the 
language  taken  by  itself  would  disappear  in 
view  of  the  facts  that  the  notice  specifically 
announced  that  the  work  was  to  be  done  'accord- 
ing to  the  specifications  on  file  therefor" ; 
that  said  specifications  were  by  reference  made 
a  part  of  the  notice,  and  that  they  were  on  file 
at  the  office  of  the  board  and  'open  to  inspec- 
tion of  bidders. ' " 

At  your  oral  request  I  have  examined  the  certificate 
of  insurance,  the  faithful  performance  and  the  labor  and 
material  bonds  and  find  that  these  documents  as  amended 
fully  meet  the  requirements  of  our  law.   Therefore,  from 
the  facts  as  set  forth  in  the  documents  which  I  have  exam- 
ined and  the  law  enunciated  by  our  State  Supreme  Court,  I 
advise  you  that  you  may  legally  certify  this  contract  pro- 
vided funds  are  available  for  that  purpose. 

Yours  truly, 

DION  R.    HOLM 
City  Attorney 


BJW:hr 


OPINION  NO.  1476 


October  11,  1960 


SUBJECT:   PERMITS  FOR  PRIVATE  USE  OF  PUBLIC  SUB-SIDEWALK 
SPACE;  VALIDITY  OF  SUCH  USE;  SECTION  313  OF 
BUILDING  CODE  NOT  AN  UNLAWFUL  DELEGATION  OF 
LEGISLATIVE  POWER 


Gentlemen: 


I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Supervisor  Alfonso  J.  Zirpoli  asks  that 
you  advise  him  whether  or  not  there  is  any 
conflict  between  the  provisions  of  Charter 
Section  24  and  Building  Code  Section  313  as 
they  pertain  to  the  issuance  of  permits  for 
private  use  of  public  sub-sidewalk  space, 
which  might  invalidate  the  latter  section. 

"Supervisor  Zirpoli  has  noted  that  Charter 
Section  24  specifies  that  'The  Board  of  Super- 
visors shall  regulate,  by  ordinance,  the  issuance 
and  revocation  of  licenses  and  permits  for  .  .  . 
encroachment  on  public  streets  and  places  .  .  .  ' , 
and  that  Building  Code  Section  313  provides  that 
permits  for  the  use  of  the  sub-sidewalk  space 
shall  be  granted  after  approval  by  the  Superin- 
tendent of  the  Bureau  of  Building  Inspection  and 
the  City  Engineer,  while  the  Board  of  Supervisors 
reserves  the  right  to  suspend  or  annul  the  privilege 
of  maintaining  such  sub-sidewalk  space  or  to  exact 
a  license  or  rental  for  the  use  thereof. 

"Since  a  controversy  has  arisen  with  respect 
to  a  proposed  permit  for  use  of  sub- sidewalk 
space,  Supervisor  Zirpoli  would  appreciate  your 
advices  in  the  premises." 


In  order  that  I  might  obtain  further  and  more  specific 
information  regarding  the  nature  of  this  request  for  advice,  I 
have  discussed  this  matter  with  Supervisor  Zirpoli.   Specifically 
he  wishes  to  be  advised  as  to  two  questions,  namely:   (1)  whether 
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the  City  may  permit  the  use  of  public  property,  such  as  the  sub- 
surface sidewalk  area,  for  private  purposes;  and  (2)  whether 
Section  313  of  the  Building  Code  is  an  attempt  to  unlawfully 
delegate  legislative  powers  and  functions  from  the  Board  of 
Supervisors  to  the  Central  Permit  Bureau,  Department  of  Public 
Works . 

OPINION 

Although  the  use  of  public  streets  is  not  strictly  a 
municipal  affair,  the  municipality  may  nevertheless  regulate  the 
use  thereof  absent  any  affirmative  action  by  the  State  Legis- 
lature evidencing  an  intent  to  occupy  the  entire  field.   (Bay 
Cities  Transit  Co.  v.  Los  Angeles,  16  C.  2d  772.)    There  being 
no  such  action  by  the  State  Legislature,  the  City  has  the  power 
to  enact  legislation  relating  to  the  use  of  public  streets, 
including  the  sub-surface  sidewalk  space. 

Section  24  of  the  Charter,  in  providing  that  the  Board 
of  Supervisors  shall  regulate,  by  ordinance,  the  issuance  and 
revocation  of  licenses  and  permits  for  the  use  of  public  streets 
and  places,  by  necessary  implication  authorizes  the  use  of  sub- 
sidewalk  space  for  private  purposes,  subordinate,  however,  to  the 
paramount  right  of  the  public  to  make  any  reasonable  use  thereof. 

The  fundamental  rules  that  a  municipal  legislative  body 
cannot  delegate  legislative  power  to  any  administrative  branch  or 
official,  or  anyone,  that  it  cannot  vest  arbitrary  or  unrestrained 
power  or  discretion  in  any  board,  official  or  person,  or  in  itself, 
and  that  all  ordinances  must  set  a  standard  or  prescribe  a  rule  to 
govern  in  all  cases  coming  within  the  operation  of  the  ordinance 
and  not  leave  its  application  or  enforcement  to  ungoverned  dis- 
cretion, caprice  or  whim  are  fully  applicable  to  the  administra- 
tion and  enforcement  of  ordinances  requiring  licenses  or  permits. 
(McQuillin,  Municipal  Corporations,   Vol.  9,  Sec.  26.64.) 

It  is  a  well  recognized  rule  of  statutory  construction 
that  a  general  grant  of  power,  unaccompanied  by  specific  directions 
as  to  the  manner  in  which  the  power  is  to  be  exercised,  implies 
the  right  and  duty  to  adopt  and  employ  such  means  and  methods  as 
may  be  reasonably  necessary  to  the  proper  exercise  of  the  power. 
(Ex  parte  McManus,  151  Cal.  331.) 
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If j  therefore,  the  code  under  consideration  did  no  more 
than  denounce  the  issuance  of  a  permit  without  the  previous 
approval  of  the  Superintendent  and  the  City  Engineer,  this  in 
itself  would  imply  and  require  an  inquiry  as  to  the  propriety  of 
granting  a  permit  in  any  given  case.   Tested  by  the  aforesaid 
rule,  it  cannot  be  said  that  the  Central  Permit  Bureau  is  vested 
with  an  undefined  and  whimsical  discretion  in  the  matter  of  grant- 
ing or  refusing  a  permit. 

It  is  not  necessary,  however,  to  invoke  this  rule  in  aid 
of  the  validity  of  the  code  here  in  question.   Section  336  of  the 
code  provides : 

"On  the  issuance,  denial  or  revocation  of  any 
permit  required  by  this  Code,  an  applicant  for  a 
permit  who  is  denied  such  a  permit,  or  any  per- 
mittee whose  permit  is  ordered  revoked,  or  any 
person  who  deems  that  his  interest  or  property 
or  that  the  general  public  interest  will  be 
adversely  affected  as  a  result  of  the  operations 
authorized  by  or  under  any  permit  granted,  issued 
or  transferred,  may  appeal  to  the  Board  of  Exam- 
iners as  provided  in  Section  806." 

Section  39  of  the  Charter  has  a  like  provision  giving 
the  same  right  of  appeal  to  the  Board  of  Permit  Appeals. 

In  effect,  Sections  336  of  the  Code  and  39  of  the  Charter 
impose  the  plain  duty  upon  the  Superintendent  and  the  City  Engineer 
of  approving, and  upon  the  Central  Permit  Bureau  of  granting,  a 
permit  upon  ascertaining  that  other  property  or  the  general 
interest  will  not  be  adversely  affected  by  the  issuance  of  the 
permit.   No  discretion  is  given  to  withhold  a  permit  if  the  afore- 
said conditions  are  found  to  exist,  consequently  there  is  no 
improper  delegation  of  power  conferred  by  the  code.  (Laurelle 
v.  Bush,  17  Cal.  App.  409.) 
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Accordingly,  you  are  advised  (1)  the  City  may  permit 
the  use  of  public  property  such  as  the  sub- surface  sidewalk  area, 
for  private  purposes,  subject  however  to  the  paramount  right  of 
the  public  therein;  and  (2)  Section  313  of  the  Building  Code 
does  not  unlawfully  delegate  legislative  powers  or  functions  from 
the  Board  of  Supervisors  to  the  Central  Permit  Bureau. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Robert  J.  Dolan 

Clerk  of  the  Board 


JC/WFB 
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SUBJECT:   IS  IT  LEGALLY  PERMISSIBLE  FOR  THE  CITY  TO  INSURE  ITS 
PEACE  OFFICERS  OF  THE  POLICE,  FIRE  AND  SHERIFF'S 
DEPARTMENTS  WITH  PUBLIC  LIABILITY  INSURANCE? 


Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Attached  are  copies  of  alternate  proposals 
prepared  by  your  office  and  submitted  on  December 
23,  1958  to  the  Board  of  Supervisors  at  its  request, 
on  the  subject  of  insurance  coverage  for  police 
officers. 

"At  the  Judiciary  Committee  meeting  of  March 
26th,  the  Committee  had  for  consideration  the 
Controllers  report  of  February  17,  1959  (copy 
attached),  which  the  Committee  had  requested  of 
Mr.  Ross. 

"During  the  meeting  attention  was  directed 
to  your  Opinion  No.  1326  on  the  subject  of  insur- 
ance for  Municipal  Railway  platform  employees. 

"The  Judiciary  Committee  will  appreciate 
receiving  from  you,  your  opinion  as  to  the  pro- 
priety of  the  proposals,  whether  either  or  both 
could  be  legal  enactments,  in  view  of  your  Opinion 
No.  1326." 

OPINION 

Acknowledgment  is  made  of  your  further  request  orally 
that  the  sheriff* s  office  and  certain  members  of  the  Fire  Depart- 
ment be  considered  in  connection  with  this  proposed  legislation 
for  peace  officers.   The  proposed  ordinances  may  well  be  amended 
to  include  the  peace  officers  of  all  of  these  departments. 
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My  Opinion  No.  1326,  dated  February  16,  1959,  dealt 
adversely  with  a  proposal  to  insure  municipal  railway  platform 
employees  out  of  the  city  treasury  on  the  ground  that  it  would 
constitute  paying  additional  compensation  to  such  employees 
in  violation  of  Section  150  of  the  City  Charter.   The  factual 
situation  behind  that  proposal,  however,  is  distinguishable 
and  different  from  the  one  we  have  here.  While  the  benefits 
proposed  in  favor  of  the  railway  platform  employees  were  to 
protect  them  personally  against  personal-effect  losses  sus- 
tained during  holdups  and  to  provide  them  with  personal  sick 
benefits  in  addition  to  those  afforded  them  under  Workmen's 
Compensation,  here  the  benefits  proposed  are  primarily  public 
in  nature. 

For  one  thing,  the  benefits  proposed  are  predominantly 
public  in  character  because  every  member  of  the  general  public 
is  potentially  a  third  party  beneficiary  of  them.   For  another 
thing,  it  is  to  be  contemplated  that  the  public  good  will  be 
subserved  through  the  better  quality  of  men  and  services  which 
public  liability  protection  will  inspire  among  peace  officers. 
Certain  benefits,  of  course,  will  accrue  to  the  peace  officers 
individually  but  they  must  be  classified  as  incidental  and 
secondary  to  the  larger  public  good  being  subserved.   Thus, 
while  this  office  has  consistently  characterized  as  extra 
compensation  prohibited  under  Section  150  of  the  Charter  any 
fringe  benefits  proposed  for  employees  predominantly  personal 
in  character,  as  was  the  proposal  in  favor  of  the  railway  plat- 
form employees,  the  same  reasoning  does  not  apply  where,  as  in 
this  instance,  the  fringe  benefits  are  mere  incidents  of  a  pro- 
posal predominantly  public  in  character.   In  other  words,  the 
instant  proposal  partakes  overwhelmingly  of  the  character  of 
being  a  public  expenditure  for  a  public  good. 

A  quite  similar  situation  was  before  the  court  in 
People  v.  Standard  Accident  Ins.  Co.,  42  C.A.  2d  409,  wherein 
legislation  was  considered  authorizing  the  expenditure  of  state 
public  funds  to  pay  premiums  on  insurance  to  protect  the  Cali- 
fornia Commission  for  the  Golden  Gate  International  Exposition 
against  liability  for  torts  of  agents,  servants  and  employees. 
Argument  was  made  that  such  payments  would  constitute  a  gift  of 
public  funds  contrary  to  the  inhibitions  of  Article  IV,  Section 
31,  of  the  State  Constitution.   Interesting  comment  of  the  court 
on  pages  412,  413  and  414  in  overruling  such  contention  is 
quoted  as  follows: 
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"Finally,  there  is  to  be  determined  whether 
the  payment  of  the  cost  of  insuring  the  Commission 
and  its  members  against  their  possible  tort 
liability  is  a  prohibited  expenditure  of  public 
revenues. 

"The  test  as  stated  in  City  of  Oakland  v. 
Garrison,  194  Cal.  293  [228  Pac.  433],  is  'The 
primary  and  fundamental  subject  of  inquiry  is 
as  to  whether  the  money  is  to  be  used  for  a 
public  or  a  private  purpose.   If  it  is  for  a 
public  purpose  within  the  jurisdiction  of  the 
appropriating  board  or  body,  it  is  not,  generally 
speaking,  to  be  regarded  as  a  gift.1   It  was  there 
held  that  the  improvement  of  a  public  street  is  a  public 
purpose  and  an  appropriation  by  a  county  to  a  city 
therefor  is  not  a  gift  within  the  meaning  of  the 
constitutional  inhibition." 


And  at  page  414: 


"Although  we  are  not  here  dealing  with  a 
statute  which  relieves  an  employee  from  and  sub- 
jects the  state  to  an  obligation,  nevertheless  the 
language  of  Judge  Cardozo  is  pertinent:   'The 
readjustment  of  these  burdens  along  the  lines  of 
equality  and  equity  is  a  legitimate  function  of  the 
State  as  long  as  justice  to  its  citizens  remains  the 
chief  concern.1   And  in  considering  the  constitution- 
ality of  the  statute  the  question  presented  is  not 
whether  it  is  possible  to  condemn  it,  but  whether 
it  is  possible  to  uphold  it.   It  is  not  to  be 
declared  invalid,  because,  incidental  to  the  main 
purpose,  there  results  an  advantage  to  individuals. 
(Patrick  v.  Riley,  209  Cal.  350  [287  Pac.  455].) 
The  legislature  is  vested  with  a  large  discretion 
in  determining  what  is  for  the  public  good  and  what 
are  public  purposes  for  which  public  moneys  can  be 
rightfully  expended  and  that  discretion  cannot  be 
controlled  by  the  courts,  except  when  its  action 
is  clearly  evasive.   (Daggett  v.  Colgan,  92  Cal. 
53  [28  Pac.  51,  27  Am.  3t.  Rep.  95,  14  L.R.A.  474].) 


"I  conclude  that  defraying  the  cost  of  insurance 
to  protect  a  State  officer  against  a  potential  lia- 
bility as  such  officer  is  a  public  expenditure  and  not 
prohibited  by  the  Constitution." 


OPINION  NO.  1477 
October  11,  1960 
Page  4 

Said  case  of  People  v.  Standard  Accident  Ins.  Co.  was 
decided  in  1941  and  in  1943  the  State  Legislature  enacted  Section 
1956  of  the  Government  Code  which  now  provides  as  follows: 

"Insurance  of  officer,  etc.,  against  liability: 
Exceptions:   Charging  premium.    The  State,  a 
county,  city, district,  or  any  other  public  agency 
or  public  corporation  may  insure  its  officers, 
deputies,  assistants,  agents,  and  employees 
against  any  liability,  other  than  a  liability 
which  may  be  insured  against  under  the  provisions 
of  Division  4  of  the  Labor  Code,  for  injuries  or 
damages  resulting  from  their  negligence  or  care- 
lessness during  the  course  of  their  service  or 
employment  and  for  the  injuries  or  damages  result- 
ing from  the  dangerous  or  defective  condition  of 
public  property,  including  public  property  as 
defined  in  Article  2,  and  due  to  their  alleged 
negligence  or  carelessness,  and  the  State,  a 
school  district,  a  county,  or  any  municipality 
may  insure  its  officers,  including  officers 
defined  in  Article  2,  against  any  liability, 
other  than  a  liability  which  may  be  insured 
against  under  the  provisions  of  Division  4  of 
the  Labor  Code,  for  injuries  or  damages  resulting 
from  false  arrest  or  false  imprisonment,  either 
by  self- insurance,  or  in  any  insurer  authorized 
to  transact  such  insurance  in  the  State  (except 
in  the  case  of  school  district  governing  boards 
to  the  extent  they  are  authorized  to  place 
insurance  in  nonadmitted  insurers  by  Sections 
1044  and  15802  of  the  Education  Code) .   The 
premium  for  the  insurance  is  a  proper  charge 
against  the  Treasury  of  the  State,  county,  city, 
district,  public  agency  or  public  corporation.  ' 

In  1945,  in  Opinion  No.  3681,  dated  June  13,  1945,  my 
predecessor  in  office  pointed  out  that  this  section  of  the  Govern- 
ment Code  as  it  then  read  authorized  the  city  and  county  to  pay  the 
premiums  for  malpractice  insurance  covering  doctors  employed  by  the 
City  and  County.   Later,  in  Opinion  No.  3909  dated  January  23,  1947 
he  confirmed  that  the  same  section  would  authorize  the  City  and 
County  to  self-insure  for  the  same  purpose  in  lieu  of  the  procure- 
ment of  insurance  from  a  private  carrier.   Such  self- insurance  is 
currently  in  effect  and  has  been  in  effect  since  that  time.  (See 
Sec.  154  of  the  Health  Code,  Part  11,  Chapter  V  of  the  San  Fran- 
cisco Municipal  Code.) 
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In  1956  in  Opinion  No.  1042,  dated  January  20,  1956, 
I  pointed  out  as  follows,  with  relation  to  Section  1956  of  the 
Government  Code : 

"That  section,  as  discussed  in  Opinion  No.  3909 
of  this  office,  January  23,  1947,  allows  the 
city  and  county  either  to  provide  self- insurance 
or  to  furnish  liability  insurance  in  the  form 
of  a  commercial  policy  for  the  benefit  of  officers 
or  employees  (see  Govt.  Code  §1980)  to  protect 
them  from  liability  arising  out  of  damages  incurred 
through  negligence  or  carelessness  or  the  dangerous 
or  defective  condition  of  public  property  in  the 
course  of  or  arising  out  of  their  service  or 
employment.   The  City  and  County  has  already,  in 
Ordinance  No.  8075  (Series  of  1939),  approved 
August  5,  1953,  provided,  to  the  extent  not 
covered  by  policies  contracted  for  with  a  private 
insurer,  self- insurance  for  city  and  county  officers 
and  employees  for  their  negligence  or  carelessness 
in  the  operation  in  the  course  of  service  or 
employment  and  within  the  scope  of  their  duties 
of  city-owned  or  city-rented  motor  vehicles.   This 
ordinance  is  the  sole  coverage  now  furnished 
officers  and  employees  generally  that  would  apply 
to  your  department.   Extension  of  this  coverage 
may  be  provided  by  further  legislative  action  of 
the  Board  of  Supervisors  within  its  discretion." 

Section  1956  specifically  authorizes  cities  and  counties 
to  insure  their  officers  and  employees  "for  injuries  or  damages 
resulting  from  false  arrest  or  false  imprisonment,  either  by  self- 
insurance,  or  in  any  insurer  authorized  to  transact  such  insurance 
in  the  state." 

You  are  therefore  advised  that  opinions  of  this  office 
numbered  3681,  3909  and  1042,  hereinabove  cited,  apply  to  the 
instant  situation  rather  than  Opinion  No.  1326  cited  in  your  letter. 
The  Board  of  Supervisors  may  therefore,  in  my  opinion,  legally 
enact  the  proposals  now  pending  before  the  Judiciary  Committee,  the 
same  to  be  amended  to  include  peace  officers  of  the  Fire  Department 
and  the  Sheriff's  office,  if  desired. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attn:  Robert  J.  Dolan,  Clerk 
RJR/TJB         of  the  Board 


No.  1477-A 


October  13,  1960 


Mr.  Robert  J.  Do Ian 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


Re:  Social  Security  Right 
of  Retired  Employee  - 
Your  File  No.  6713 


Dear  Mr.  Do Ian: 


This  is  in  reference  to  your  letter  of  September  7,  1960, 
enclosing  a  copy  of  a  letter  from  Mr.  W.  S.  Balk  and  requesting  my 
comments  on  Mr.  Balk's  communication. 

Taking  Mr.  Balk's  statements  in  the  order  they  appear  in 
his  letter  my  comments  are  as  follows: 

Mr.  Balk  claims  the  right  to  participate  in  social  security 
for  the  years  1956,  1957  and  1958,  during  which  time  he  was  employed 
in  the  Department  of  Public  Works.  Mr.  Balk  bases  his  claim  upon  a 
vested  interest  in  social  security. 

A  vested  interest  has  been  defined  as  "a  present  right  or 
title  to  a  thing,  which  carries  with  it  an  existing  right  of  aliena- 
tion, even  though  the  right  to  possession  or  enjoyment  may  be  post- 
poned to  some  uncertain  time  in  the  future,  as  distinguished  from  a 
future  right,  which  may  never  materialize  or  ripen  into  title." 
(Black's  Law  Dictionary,  4th  Ed.) 

With  regard  to  social  security  it  has  been  held  that  a 
person  only  has  a  right  to  social  security  payments  to  the  extent 
that  such  right  is  supported  by  provisions  of  the  statute  and  such 
right  may  come  into  being  only  upon  strict  adherence  to  conditions 
set  forth  in  the  social  security  laws.   (Price  v.  Folsom,  D.C.  N.J. 
[1958],  168  F.  Supp.  392).   In  order  to  be  eligible  for  old-age 
benefits,  an  individual  must  be  fully  insured,  have  attained  retire- 
ment age,  and  have  filed  application  for  old-age  insurance  benefits. 
(Social  Security  Act,  Sec.  202(a),  42  U.S.C.A.  Sec.  402(a),  Medalia 
v.  Folsom.  135  F.  Supp.  19). 


. 
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In  the  light  of  the  above,  and  in  view  of  Mr.  Balk's  state- 
ment in  the  fourth  paragraph  of  his  letter  "...  I  must  be  dis- 
qualified from  an  insurance  in  which  I  had  some  coverage  ..." 
(emphasis  added),  it  is  apparent  that  Mr.  Balk  does  not  have  a  vested 
interest  in  social  security  but  only  a  future  interest,  which  may 
never  materialize. 

Mr.  Balk  then  goes  on  to  assert  that  the  Board  of  Super- 
visors have  power  under  Proposition  N,  (now  Charter  Section  165.6) 
to  qualify  him  and  other  in  like  circumstances. 

I  am  unable  to  find  any  such  power  in  Charter  Section 
165.6.   On  the  contrary,  Section  165.6  (J)  limits  the  extension  of 
social  security  coverage  to  "eligible  employees."  The  term  "eligible 
employees"  is  not  defined  further  in  Charter  Section  165.6;  however, 
a  definition  is  given  in  the  Social  Security  Act  as  follows: 

"...  an  employee  shall  be  deemed  an  'eligible 
employee'  for  purposes  of  any  referendum  with 
respect  to  any  retirement  system  if,  at  the  time 
such  referendum  was  held,  he  was  in  a  position 
covered  by  such  retirement  system  and  was  a  member 
of  such  system,  and  if  he  was  in  such  a  position  at 
the  time  notice  of  such  referendum  was  given  as 
required  by  clause  (C)  of  the  preceding  sentence 

•   t   * 

(Social  Security  Act,  Sec.  218(d)(3), 
42  U.S.C.A.  Sec.  418(d)(3)). 


1959. 


The  referendum  referred  to  hereinabove  was  held  on  June  8, 


Therefore  I  must  conclude  that  there  is  nothing  the  Board 
of  Supervisors  can  do  to  help  Mr.  Balk  at  this  time  and  that  any 
legal  action  directed  against  the  Board  in  this  respect  would  avail 
him  nothing. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


JJS:jeto 


OPINION  NO.  1478 
October  13,  I960 


SUBJECT:   PROCEDURE  FOR  THE  ANNEXATION  OF  SAN  MATEO  COUNTY  OR 
A  PART  THEREOF. 

Dear  Mayor  Christopher: 

An  oral  inquiry  from  your  office  requested  an  outline 
of  the  procedure  for  annexation  of  property  In  San  Mateo  County 
as  far  south  as  the  San  Francisco  International  Airport.  You  are 
advised  as  follows: 

OPINION 


Article  11,  Section  8-1/2  of  the  California  Constitu- 
tion and  the  "San  Francisco-San  Mateo  Consolidation  Act  of  1929" 
is  the  applicable  authority  for  the  proposed  consolidation. 

The  initiating  body  for  the  proposed  consolidation 
is  the  City  and  County  through  its  Board  of  Supervisors.   No 
provision  was  made  whereby  San  Mateo  County  or  a  part  thereof 
could  start  or  initiate  the  consolidation. 

Any  and  all  areas  sought  to  be  annexed  must  be  con- 
tiguous to  the  City  and  County  of  San  Francisco  or  an  area 
contiguous  to  the  City  and  County  of  San  Francisco  also  to  be 
annexed. 

The  procedure  for  consolidation  of  San  Mateo  County 
or  a  part  thereof  is  as  follows,  to  wit: 

1.   If  additional  territory,  including  more  than 
one  incorporated  area,  is  proposed  to  be  consolidated 
with  the  City  and  County  of  San  Francisco,  the  Board 
of  Supervisors  and  said  City  and  County  may,  by 
resolution,  give  notice  of  said  proposal  to  the 
legislative  bodies  of  any  such  incorporated  cities 
proposed  to  be  annexed;  and,  if  a  petition,  requesting 
such  notice  to  be  so  given,  be  filed  with  said  Board 
of  Supervisors,  such  petition  being  signed  by  qualified 
electors  of  the  City  and  County  of  San  Francisco  equal 
in  number  to  not  less  than  5$  of  the  qualified  elec- 
tors of  said  City  and  County,  it  shall  then  be  the 
duty  of  said  Board  of  Supervisors  by  resolution 
to  give  notice  of  such  proposal  to  the  legislative 
bodies  aforesaid. 
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2.  Upon  receipt  of  the  said  notice  the  legisla- 
tive body  of  the  incorporated  city  or  cities  sought 

to  be  annexed  may  on  its  own  initiative  call  for  an 
election  of  its  qualified  electors  on  the  question  of 
annexation.   The  said  legislative  body  must  call  for 
said  election  if  not  less  than  5$  of  the  qualified 
electors  of  the  incorporated  city  by  petition  request 
said  legislative  body  to  call  such  an  election. 

3.  Each  incorporated  area  conducts  its  owil 
election. 

h.      The  incorporated  areas  voting  in  favor  of 
annexation  and  the  unincorporated  areas  designated 
by  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  are  formed  into  an  area  contiguous 
to  the  City  and  County  of  San  Francisco.   The  said 
Board  by  resolution  defines  such  area  as  a  "district" 
and  transmits  a  copy  of  the  resolution  to  the  Board 
of  Supervisors  of  San  Mateo  County. 

5.   Thereafter  an  election  is  held  in  the 
"district"  with  all  qualified  electors  participating. 
On  the  same  date  as  the  district  election,  there 
must  also  be  held  throughout  San  Mateo  County  an 
election  at  which  a  proposition  must  be  submitted 
to  the  qualified  electors  of  said  county  for  their 
consent  to  the  annexation. 

If  a  majority  of  the  qualified  electors  of  said  dis- 
trict and  a  majority  of  the  qualified  electors  of  the  county 
voting  on  the  question  are  in  favor  of  consolidation,  it  is 
then  submitted  to  the  qualified  electors  of  the  City  and  County 
for  acceptance. 

The  circulation  of  petitions  in  San  Mateo  County  is 
limited  to  incorporated  areas.   The  qualified  electors  in  the 
unincorporated  areas  exercise  their  voting  franchise  only  in 
the  "district"  election  as  no  provision  is  made  for  a  local 
election  in  the  unincorporated  areas. 

Property  owners  as  a  class  have  certain  rights  and 
prerogatives  in  matters  of  consolidation  or  annexation  in 
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California;  however,  as  regards  a  San  Francisco-San  Mateo 
consolidation  they  have  no  rights  as  a  class.  The  rights 
and  prerogatives  are  exercised  by  the  "qualified  electors." 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Honorable  George  Christopher 
Mayer  of  San  Francisco 
Room  200,  City  Hall 
San  Francisco  2,  California 


Rf.B/TJB 


OPINION  NO.  1479 
October  17,  1960 


SUBJECT:   POWER  OF  CITY  AND  COUNTY  TO  ENACT  ORDINANCES  REGULATING 
TRAFFIC  IN  OBSCENE  LITERATURE 

Dear  Sir: 

This  is  in  response  to  your  request  for  an  opinion  and 
legislation,  reading  as  follows: 

REQUEST 

"At  yesterday's  meeting  of  the  Board  of 
Supervisors,  Supervisor  Joseph  M.  Casey  called 
to  the  Board's  attention  the  recent  influx  of 
paperbound  pocket  books  which  contain  obscene 
material  and  which  are  for  sale  at  cigar  stores 
and  magazine  stands  throughout  the  city. 

'Supervisor  Casey  declared  that  the  need 
for  censorship  is  apparent  and  asked  that  the 
Board's  Police  Committee  investigate  the 
possibility  of  drafting  legislation  which  will 
impose  appropriate  and  constitutional  regula- 
tions on  this  objectionable  traffic. 

"Supervisor  Casey  respectfully  asks  that 
you  inform  the  Board  whether  or  not  it  will  be 
possible,  in  view  of  constitutional  protections 
of  speech  and  press,  to  draft  a  local  ordinance 
which  will  prohibit  such  sales.   If  it  is 
possible  for  you  to  do  so,  Supervisor  Casey 
asks  that  such  a  draft  be  prepared  at  your 
earliest  opportunity  and  submitted  to  the  Police 
Committee  for  review  and  ultimate  consideration 
by  the  full  Board." 

OPINION 

The  subject  matter  of  your  request  is  basically  regulated 
by  the  provisions  of  Section  311  of  the  Penal  Code  of  the  State  of 
California  which  read  as  follows: 

"Every  person  who  wilfully  and  lewdly, 
either: 


"3.   Writes,  composes,  stereotypes,  prints, 
publishes,  sells,  distributes,  keeps  for  sale, 
or  exhibits  any  obscene  or  indecent  writing, 
paper,  or  book;  or  designs,  copies,  draws, 
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engraves,  paints,  or  otherwise  prepares  any 
obscene  or  indecent  picture  or  print;  or  molds, 
cuts,  casts,  or  otherwise  makes  any  obscene 
or  indecent  figure  .  .  . 


is  guilty  of  a  misdemeanor." 

The  constitutionality  of  this  provision  of  the  Penal 
Code  was  upheld  in  the  case  of  Roth  v.  United  States,  354  U.  S. 
476,  1  L.  Ed.  2d  1498,  as  against  the  contentions  that  the  statute 
violated  the  free  speech  guaranties  of  the  First  and  Fourteenth 
Amendments  of  the  United  States  Constitution  and  was  unconstitu- 
tionally vague  in  failing  to  provide  a  reasonably  ascertainable 
standard  of  guilt.   The  court  speaking  through  Justice  Brennan 
stated  that  obscenity  was  not  within  the  area  of  constitutionally 
protected  speech  or  press  and  that  the  statutory  language  applied 
according  to  the  proper  standards  for  judging  obscenity  gave 
adequate  warning  of  the  conduct  proscribed  and  marked  the  bound- 
aries sufficiently  distinct  for  judges  and  juries  fairly  to 
administer  the  law.   The  court  approved  the  test  of  obscenity 
previously  applied  in  decisions  of  lower  courts,  i.e.,  "whether 
to  the  average  person,  applying  contemporary  community  standards, 
the  dominant  theme  of  the  material  taken  as  a  whole  appeals  to 
prurient  interest." 

It  appears,  however,  that  prosecuting  attorneys  have 
experienced  difficulty  in  enforcing  Section  311  of  the  Penal  Code 
against  the  traffic  in  obscene  literature  because  of  the  require- 
ment therein  contained  that  the  act  be  "lewdly"  done  and  the 
difficulty  of  establishing  that  the  defendants  acted  lewdly  in 
selling  or  otherwise  dealing  in  the  books  or  other  writings.   In 
the  case  of  People  v.  Wepplo.  78  Cal.  App.  2d  Supp.  959,  decided 
by  the  Appellate  Department  of  the  Superior  Court  of  Los  Angeles, 
the  court  held  that  the  statute  required  proof  of  a  specific  intent 
and  that  the  prosecution  must  show  that  the  defendants  'lewdly" 
sold  the  book.   The  court  did  point  out,  however,  that  if  it 
appeared  from  the  evidence  that  the  defendants  knew  the  obscene 
character  of  the  book  this  would  support  an  inference  that  they 
acted  lewdly  in  selling  it. 

In  view  of  the  difficulty  encountered  in  the  enforcement 
of  Section  311  the  essential  question  presented  by  your  request  then 
is  whether  the  city  and  county  can  itself  enact  an  ordinance  which 
would  provide  a  more  successful  enforcement  weapon. 
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The  whole  problem  of  the  traffic  in  obscenity  is  a  matter 
of  state-wide  concern  and  unquestionably  a  State  affair  as  that 
term  is  used  in  measuring  the  validity  of  local  laws  in  the  face  of 
State  laws  on  the  particular  subject.   This  being  so  the  city  and 
county  is  limited  in  its  enactments  to  those  regulatory  and 
prohibitory  measures  which  "are  not  in  conflict  with  general  laws." 
(Article  XI,  Section  11  of  the  California  Constitution)   This  con- 
flict is  held  to  exist  where  there  is  actual  conflict  or  if  it  can 
be  found  that  the  State  legislation  was  intended  to  occupy  the 
field  to  the  exclusion  of  local  legislation.   (Pipoly  v.  Benson, 
20  Cal.  2d  366)   With  reference  to  the  particular  subject  matter, 
this  question  of  conflict  was  squarely  presented  in  the  case  of 
People  v.  Smith,  161  Cal.  App.  2d  Supp.  860,  decided  by  the 
Appellate  Department  of  the  Superior  Court  of  Los  Angeles. 

In  order  to  solve  the  dilemma  in  its  own  community,  the 
city  of  Los  Angeles  had  enacted  a  local  ordinance  which  carefully 
avoided  the  language  of  the  State  statute  and  which  made  mere 
possession  of  obscene  writings  and  other  articles  in  specified 
places  a  misdemeanor.   There  was  no  requirement  that  the  act  be 
either  knowingly  or  lewdly  done.   Smith  was  charged  with  having  an 
obscene  book  in  his  possession  in  his  book  store  and  was  convicted 
of  violating  the  ordinance.   On  appeal  to  the  Appellate  Department 
of  the  Superior  Court  he  contended,  inter  alia,   that  the  ordinance 
was  in  conflict  with  Section  311  of  the  Penal  Code  and  was  there- 
fore void.   The  court  in  rejecting  this  contention  pointed  out  as 
follows,  pages  865,  866,  867: 

"Municipal  Code,  section  41.01.1,  is  more  restrictive 
since  it  eliminates  the  requirement  that  a  sale  be 
made  'lewdly'  and  in  making  it  illegal  to  possess 
such  material  in  such  a  place  of  business, 
irrespective  of  a  lewd  intent  to  sell  it  or  to 
keep  it  for  sale. 

"The  city  ordinance  is  more  restrictive 
than  the  Penal  Code,  section  311.   Under  the 
Penal  Code  section  scienter  is  required.   The 
defendant  must  possess   the  obscene  material 
'wilfully  and  unlawfully'  and  with  'lewd'  intent. 
(People  v.  Wepplo,  supra  (1947),  78  Cal.  App.  2d 
Supp.  959  [178  P.  2d  853];  Matter  of  Application 
of  Ahart  (1916),  172  Cal.  762  [159  P.  160].) 

"There  is  no  conflict.   Wilful  possession  of 
an  obscene  book  in  a  bookstore  is  not  made  an 
offense  under  the  Penal  Code  provision,  but  it 
is  under  the  city  ordinance.   Defendant  could  not 
have  been  prosecuted  under  lenal  Code,  section 
311,  for  wilfully  and  unlawfully  possessing  the 
material  in  a  bookstore  without  more.   This  fact 
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alone  demonstrates  that  the  municipal  ordinance 
is  not  in  conflict  with  the  general  law.   A  prose- 
cution may  be  had  under  an  ordinance  and  a  statute 
(cf.  People  v.  Burkhart  (1936),  5  Cal.  2d  641  [55  P. 
2d  846])  where  separate,  distinct  elements  are 
involved  in  each.   Local  legislation  must  be  in 
conflict  with  general  law,  before  the  constitutional 
grant  of  the  police  power  to  local  bodies  is  inoper- 
ative and  that  vested  in  the  Legislature  is  given 
priority.   No  permission  from  the  Legislature  itself 
to  a  city  is  necessary  to  the  exercise  of  the  local 
power  under  the  Constitution.   Legislative  declara- 
tions of  permission  to  legislate  confer  none,  but 
only  indicate  that  the  Legislature  in  its  own 
opinion  has  not  purported  to  completely  cover  the 
subject  matter.   This  relates  to  statutory  construc- 
tion, and  not  to  power.   (Emphasis  of  the  Court) 

"In  this  case,  the  relation  of  the  local  to  the 
state  legislation  is  essentially  the  same  as  that  in 
People  v.  Commons  (1944),  64  Cal.  App.  2d  Supp.  925 
[148  P.  2d  724],  where  possession  of  any  dangerous  or 
deadly  weapon  in  an  automobile  was  held  to  be 
effective,  though  the  state  Dangerous  Weapons  Control 
Law  was  less  restrictive;  People  v.  Burkhart,  supra 
(1936),  5  Cal.  2d  641  [55  P.  2d  846],  where  the 
ordinance  prohibited  being  drunk  in  an  auto  on  the 
highway,  and  the  state  statute  prohibited  driving  an 
automobile  while  intoxicated.   In  re  Iverson  (1926), 
199  Cal.  582  [250  P.  681],  where  the  state  law  per- 
mittee, a  druggist  to  fill  a  prescription  for  16  ounces 
of  intoxicating  liquor,  reduced  by  the  Los  Angeles 
ordinance  to  8  ounces,  and  in  which  the  doctrine  of 
'more  restrictive  legislation1  is  considered  and 
approved;  In  re  Hoffman  (1909),  155  Cal.  114  [99  P. 517, 
132  Am,  St.  Rep.  75],  holding  v?_lid  increased  standards 
for  milk  solids  in  milk;  Sternsll  v.  Strand  (1946), 
76  Cal.  App.  2d  432,  434-435  [172  P.  2d  921];  Remmer 
v.  Municipal  Court  (1949),  90  Cal.  App.  2d  854.  856-858 
[204  P.  2d  92];  aop.  denied,   388  U.S.  806  [70  S.Ct. 
80,  94  L.  Ed.  488);  Markus  v.  Justice's  Court  (1953), 
117  Csl.App.  2d  391,  396-397  [255  P.  2d  883];  Witt 
v.  Klimm  (1929),  97  Cal.  App.  131,  134  [274  P,  1039], 
upholding  additional  regulation. 


"It  is  a  matter  of  common  knowledge  that  book- 
sellers have  possessed  obscene  books,  kept  in  the 
back  room  or  the  locked  case  at  cheir  places  of 
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business.   While  not  displayed  for  sale,  the 
possession  on  the  premises  is  validly  considered 
as  tending  toward  exhibition  and  sale,  and  hence 
possession  is  validly  established  as  a  separate 
offense,  without  showing  of  a  lewd  intent,  as  pro- 
vided in  Penal  Code,  section  311.   'Possession 
frequently  is  prohibited,  without  more,  in  penal 
statutes.   Consult:  fish  and  game,  note,  125  A.L.R. 
1200;  unlawful  possession  of  cane  gun  or  bird  net, 
Cal.  Fish  &  Game  Code,  2008-2009,  idem,   §§  8800- 
8807,  beach  nets;  salmon,  idem.  §§  8212,  8215; 
narcotics  and  drugs  in  prison,  Pen.  Code,  §  4573.6; 
firearms,  Pen.  Code,  §  4574;  counterfeit  coin, 
Pen.  Code,  §  479;  deadly  weapons,  Stats.  1923, 
p.  696,  §  2,  as  amended;  machine  guns,  Deering's 
Gen.  Laws,  Act.  1971,  Stat.  1927,  p.  938,  as 
amended." 

The  court  sustained  the  ordinance  and  the  conviction. 
Smith  then  appealed  his  conviction  to  the  Supreme  Court  of  the 
United  States  and  the  court  in  the  case  of  Smith  v.  California, 
4  L.  Ed.  2d  205,  decided  October  20,  1959,  held  the  ordinance 
invalid  because  in  not  requiring  scienter,  i.e.,   knowledge  on 
the  part  of  the  bookseller  of  the  obscene  nature  of  the  book, 
it  had  such  a  tendency  to  inhibit  constitutionally  protected 
expression  that  it  could  not  stand  under  the  freedom  of  speech 
guaranties  of  the  First  and  Fourteenth  Amendments  to  the  United 
States  Constitution.   The  court  did  not  consider  the  question  of 
conflict  between  State  and  local  law,  which  is  not  a  Federal 
question.   The  precise  effect  of  the  Supreme  Court's  decision  is 
that  any  legislation  on  this  subject  matter  must  require  knowledge 
of  the  obscene  nature  of  the  writing  as  an  essential  element  of  the 
offense. 

As  far  as  the  effect  of  the  decisions  of  the  Appellate 
Department  of  the  Superior  Court  and  the  Supreme  Court  in  the  Smith 
case  on  our  present  problem  is  concerned,  we  have  a  situation  where 
the  court  of  last  resort  in  this  State  on  a  misdemeanor  conviction 
held  the  local  ordinance  was  not  in  conflict  with  the  State  law 
as  it  was  more  restrictive,  and  the  highest  court  in  the  land 
invalidated  it  on  the  sole  ground  that  it  did  not  require  scienter 
as  an  element  of  the  offense.   It  would  therefore  appear  that  an 
ordinance  in  the  nature  of  the  Los  Angeles  ordinance,  which 
required  scienter,  would  be  valid.    I  accordingly  have  prepared 
such  an  ordinance  adding  Section  195  to  the  Police  Code  and  attach 
it  for  your  consideration. 
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The  attached  ordinance  makes  mere  possession  of  the 
obscene  writings  and  articles  in  the  specified  places  a  crime 
and  in  this  respect  is  more  restrictive  than  Section  311  of  the 
Penal  Code.   Thus,  for  example,  mere  possession  of  an  obscene 
writing  or  other  article  within  300  yards  of  a  school  would  be  a 
crime  without  the  necessity  of  showing  that  it  was  possessed  for 
sale  or  for  exhibit.   This  would  not  be  a  crime  under  Section  311. 
The  ordinance  is  likewise  more  restrictive  in  that  there  is  no 
requirement  that  the  act  be  lewdly  done.   It  does  require,  however, 
that  the  act  be  knowingly  done,  an  inescapable  requirement  under 
the  Smith  decision.   This  is  not  an  insurmountable  obstacle.   It 
does  not  mean  that  the  prosecution  must  show  that  the  accused 
read  the  obscene  writing.   The  requisite  knowledge  can  be  estab- 
lished by  circumstantial  evidence.  Thus,  Justice  Brennan  pointed 
out  in  the  Smith  case,  supra,  pages  211,  212,  as  follows: 

"It  is  argued  that  unless  the  scienter  require- 
ment is  dispensed  with,  regulation  of  the  distribution 
of  obscene  material  will  be  ineffective,  as  booksellers 
will  falsely  disclaim  knowledge  of  their  books'  contents 
or  falsely  deny  reason  to  suspect  their  obscenity.   We 
might  observe  that  it  has  been  some  time  now  since  the 
law  viewed  itself  as  impotent  to  explore  the  actual 
state  of  a  man's  mind.   See  Pound,  The  Role  of  the 
Will  in  Law,  68  Harv.  L.  Rev.  1,  Cf.  American  Com- 
munications Asso.  v.  Douds,  339  US  382,  411,  94  L. 
ed.  925,  950,  70  S.  Ct.  674,  Eyewitness  testimony 
of  a  bookseller's  perusal  of  a  book  hardly  need  be 
a  necessary  element  in  proving  his  awareness  of 
its  contents.   The  circumstances  may  warrant  the 
inference  that  he  was  aware  of  what  a  book  con- 
tained, despite  his  denial." 

The  recent  case  of  People  v.  Schenkman,   195  N.Y.S.  2d 
570,  decided  since  the  Smith  decision,  illustrates  the  nature  of 
the  circumstantial  evidence  of  knowledge  that  will  sustain  a  prose- 
cution for  obscenity.   In  this  case,  which  involved  the  successful 
prosecution  of  four  separate  defendants  for  possessing  with  intent 
to  sell  or  for  selling  obscene  books,  the  appellate  court  sus- 
tained the  conviction  and  found  that  defendants  had  knowledge  of 
the  contents  of  the  book  based  on  the  following  facts  set  forth 
in  the  court's  opinion,  pages  575-576: 

"The  evidence  before  us  discloses  that  each  of 
these  four  books  is  a  paper  covered  book.   'Queen  Bee' 
consists  of  176  pages  and  the  price  '$5'  is  stamped 
in  large  figures  on  the  front  cover.   On  the  back 
cover,  the  following  statement  appears  (as  an  induce- 
ment to  the  would-be  buyer):   'The  kind  of  book  you 
always  wished  could  be  published.   Nothing  is 
hidden.  *  *  *  A  tale  that  is  wider  and  more  sizzling 
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than  a  barrel  of  sly  French  novels.   A  Roman  orgy 
is  tame  compared  to  some  of  the  bedroom  scenes'. 
'Succulent'  consists  of  60  pages.   'Garden  of  Evil1 
consists  of  94  pages  and  the  price  '$5'  is  similarly 
printed  in  large  figures  on  the  front  cover.   On 
the  back  cover,  it  is  urged  that  it  is  'more  exciting 
than  "Queen  Bee"  *  *  *  more  sensational  than  "Stud 
Broad"1.   'Bloomer  Boy'  consists  of  94  pages.   It 
is  a  well-known  fact  that  book  publishers,  in  recent 
years,  resorted  to  publishing  soft  covered  books,  in 
order  to  broaden  the  market  and  to  sell  them  at  less 
than  a  dollar,  in  some  instances  for  as  low  as  25 
cents  per  book,  and  thus  to  make  the  books  available 
to  those  who  could  not  afford  to  pay  the  price  for 
a  hard  covered  book.   Certainly  the  defendants 
possessed  that  knowledge.   When,  therefore,  a  paper 
covered  book  is  sold  by  a  bookseller  for  $5,  can  it 
be  truthfully  said  that  he  did  not  know  that  the 
sale  was  induced  by  the  fact  that  the  book  contained 
'hard  core  pornography'  or,  as  Judge  Woolsey  referred 
to  it  in  the  Ulysses  case,  as  'dirt  for  dirt's  sake1? 
(5  F.  Supp.  182,  184.) 

"We  therefore  find,  as  a  fact,  that  the  defend- 
ants had  knowledge  of  the  contents  of  the  books." 
(Emphasis  of  the  Court) 

The  penalty  clause  in  the  attached  draft  of  ordinance  is 
the  same  as  that  provided  by  Section  311  of  the  lenal  Code,  i.e., 
not  more  than  a  $500  fine  or  six  months  imprisonment  in  the  county 
jail,  or  both  such  fine  and  imprisonment.   I  wish  to  call  your 
attention  to  the  fact,  however,  that  within  these  maximum  limita- 
tions you  can  make  the  penalty  more  severe  by  providing  minimum 
limits  such  as  not  less  than  $300  or  more  than  $500  or  not  less 
than  three  months  imprisonment  or  more  than  six  months  imprison- 
ment, or  both  such  fine  and  imprisonment.   (See:   In  re  Simmons, 
199  Cal.  590;  In  re  Borah.  92  Cal.  App.  2d  826;  In  re  Iverson, 
199  Cal.  582.) 

The  second  ordinance  attached,  adding  Section  196  to  the 
Police  Code,  would  make  possession  of  obscene  writings  and  other 
articles  for  the  purpose  of  sale,  exhibit,  reproduction,  trans- 
mission or  distribution,  a  public  nuisance  subject  to  abatement 
under  the  injunctive  provisions  of  Section  731  of  the  Code  of  Civil 
Procedure.   The  city  and  county  under  its  police  power  is  authorized 
to  enact  ordinances  making  specifically  described  acts  public 
nuisances  if  the  act  described  is  a  nuisance  in  point  of  fact,  and 
such  ordinances  have  been  sustained  against  the  contention  that 
they  were  in  conflict  with  Sections  3479  and  3480  of  the  Civil  Code 
generally  defining  a  public  nuisance.   (See:  In  re  Matthews, 
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191  Cal.  35;  Odd  Fellows  Cemetery  Association  v.  San  Francisco. 
140  Cal.  226.)   In  the  case  of  Weis  v.  Superior  Court.  30  Cal.App. 
730,  the  court  held  that:  "...  any  act  which  is  an  offense 
against  public  decency,  or  any  exhibition  which  is  offensive  to 
the  senses,  whether  of  sight,  sound,  or  smell,  or  which  tends  to 
corrupt  public  morals  or  disturb  the  good  order  and  welfare  of 
society,  is  a  public  nuisance,  and,  under  the  provisions  of 
section  731  of  the  Code  of  Civil  Procedure,  the  district  attorney 
is  authorized  to  bring  a  civil  action  in  the  name  of  the  people  of 
the  state  to  abate  the  same."  The  acts  described  in  the  ordinance 
clearly  constitute  a  public  nuisance  within  the  scope  of  this 
definition. 

While  ordinarily  a  public  nuisance  may  be  summarily 
abated  without  court  proceedings  under  the  provisions  of  Section 
373a  of  the  Penal  Code  and  Section  3494  of  the  Civil  Code  this 
remedy  would  not  be  available  in  connection  with  obscene  writings 
as  it  would  unquestionably  constitute  a  prior  restraint  in  viola- 
tion of  the  constitutional  guaranties.   (See:   Near  v.  Minnesota 
ex  rei.  Olson,  283  U.S.  697,  75  L.  Ed.  1357.)   The  same  would  not 
hold  true  in  the  injunction  proceeding  under  the  provisions  of 
Section  731  of  the  Code  of  Civil  Procedure  as  abatement  would  not 
be  ordered  until  after  hearing  and  court  determination  of  the 
obscene  nature  of  the  writing.   (See:  Kingslev  Books  v.  Brown. 
354  U.S.  436;  1  L.  Ed.  2d  1469.) 

The  fact  that  the  same  act  that  would  constitute  a 
nuisance  under  the  proposed  Section  196  of  the  Code  would  also 
constitute  a  crime  under  the  proposed  Section  195  does  not  oust 
the  equity  court  of  its  jurisdiction  to  issue  an  injunction.   The 
general  rule  that  equity  will  not  enjoin  the  commission  of  a  crime 
as  such  does  not  prevent  an  injunction  to  abate  a  nuisance  that  is 
also  a  crime.  (36  Cal.  Jur.  2d  532;  Civil  Code,  Sec.  3369;  People 
v.  Truckee  Lumber  Co..  116  Cal.  397;  In  Re  Wood,  194  Cal.  49.) 
However,  a  court  of  equity  is  reluctant  to  interfere  where  the 
standards  of  public  policy  can  be  enforced  by  resort  to  the  criminal 
law  and  whether  or  not  equitable  relief  would  be  granted  as  to 
obscene  writings  under  Code  of  Civil  Procedure,  Section  731,  could 
only  be  determined  by  a  test  case  as  there  is  no  judicial 
precedent  in  California  on  the  particular  facts.   (See:   36  Cal. 
Jur.  2d  533;  People  v.  Lim.  18  Cal.  2d  872.) 

In  the  course  of  my  research  and  consideration  of  this 
general  subject  matter  it  has  been  brought  to  my  attention  that 
it  is  a  practice  for  certain  distributors  to  require  the  retailer 
to  receive  books  and  magazines  of  an  obscene  nature  as  a  condition 
to  receiving  popular  and  non-obscene  writings.   This  practice 
obviously  olays  a  significant  part  in  the  distribution  and 
dissemination  of  obscene  writings.   The  State  has  not  legislated 
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with  particular  reference  to  these  tie-in  sales  although  in 
Section  16603  of  the  Business  and  Professions  Code  it  has  pro- 
hibited such  sales  with  relation  to  ''horror  comic  books."   In  the 
absence  of  State  legislation  on  the  particular  subject  it  is  my 
opinion  that  the  city  and  county  can  validly  enact  an  ordinance 
prohibiting  such  sales  with  reference  to  obscene  writings  and  I 
accordingly  attach  such  an  ordinance  for  your  consideration,  which 
is  the  third  ordinance  attached,  adding  Section  197  to  the  Police 
Code. 

Other  approaches  to  this  problem  which  could  possibly 
be  legislated  at  the  local  level  I  have  considered  and  rejected 
because  of  their  questionable  constitutionality.  Official  Boards 
of  Review  created  to  screen  books  and  notify  dealers  of  those 
determined  to  be  obscene  would  be  an  efficacious  step  in  establish- 
ing the  requisite  knowledge  on  the  part  of  the  dealers.  However, 
such  official  activity  has  been  generally  condemned  by  the  courts. 
(See  Dearborn  Pub.  Co.  v.   Fitzgerald.  271  F.  479;  New  American 
Library  v.  Allen,  114  F.  Supp.  823;  Bantam  Books.  Inc.  v.  Melko, 
95  A.  2d  47;  HMH  Publishing  Co.  v.  Garrett,  151  F.  Supp.  903; 
Sunshine  Book  Co.  v.  McCaffrey,  168  N.Y.S.  2d  268.)   In  each  of 
these  cases  prosecuting  or  police  officials  were  enjoined  from 
notifying  dealers  of  the  obscenity  or  other  offensive  features 
of  writings  previously  determined  to  be  such  by  such  officials 
or  by  advisory  boards.   The  courts  held  that  such  notifications 
constituted  a  form  of  censorship  and  prior  restraint  violative 
of  the  constitutional  freedoms  whether  or  not  such  notices  con- 
tained a  threat  of  prosecution. 

A  licensing  ordinance,  with  the  power  of  revocation  in 
the  event  of  violation  of  the  laws  relating  to  obscenity,  would 
obviously  be  a  powerful  deterrent.  However,  any  effective 
ordinance  of  this  nature  would  result  in  the  forfeiture  of  the 
right  to  engage  in  the  business  of  selling  and  distributing 
innocent  publications  because  of  past  conduct  in  selling  or 
possessing  obscene  publications  and  would  thus  squarely  invoke 
the  constitutional  guaranties  of  freedom  of  speech  and  of  the 
press.   The  following  cases  have  held  restrictions  of  this  nature 
violative  of  the  constitutional  freedoms:   Near  v.  Minnesota,  ex 
rel.  Olson,  supra;  Borough  of  Edgewater  v.  Cox,  8  A.  2d  375; 
Summer  fie  Id  v.  Sunshine  Book  Co.,  221  F.  2d  42";  Sunshine  Book  Co. 
y.  McCaffrey,   112  N.Y.S.  2d  476,  168  N.Y.S.  2d  268.   While  these 
cases  all  rest  on  their  own  particular  facts,  nevertheless  the 
rationale  of  the  decisions  would  apply  to  the  legislation  con- 
sidered.  Accordingly,  I  have  not  prepared  a  licensing  ordinance 
for  your  consideration. 
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There  are  other  avenues  of  control  and  enforcement 
utilized  in  other  jurisdictions  which  can  only  be  enacted  by  the 
State  Legislature  in  California.   The  State  of  New  York  has  a 
special  expeditious  injunction  proceeding  whereby  the  obscenity 
of  a  book  can  be  determined  by  the  judge  after  hearing  and  the 
dealer  enjoined  from  further  sales.   The  constitutionality  of  this 
statute  was  sustained  by  the  U.  S.  Supreme  Court  in  the  case  of 
Kings lev  Books  v.  Brown,  supra. 

The  State  of  Massachusetts  has  an  in  rem  proceeding  in 
the  nature  of  declaratory  relief  whereby  a  book  can  be  brought  to 
the  court's  attention  by  appropriate  pleadings  by  the  Attorney 
General  and  the  court,  after  hearing,  can  issue  a  declaratory 
judgment  as  to  the  nature  of  the  book,  i.e.,  whether  obscene  or 
ncn-obscene,  which  can  be  used  in  subsequent  prosecutions.   The 
validity  of  this  statute  was  sustained  in  the  case  of  Attorney 
General  v.  Book  Named  "God's  Little  Acre,"  93  N.E.  2d  819,  the 
court  holding  that  such  a  procedure  was  not  an  abridgment  of 
the  right  of  freedom  of  the  press. 

Both  of  the  foregoing  remedies  involve  conferring  juris- 
diction and  power  on  the  courts  which  is  a  function  exclusively 
vested  in  the  State  Legislature.  Unquestionably  the  entire  vicious 
traffic  in  obscene  writings  from  point  of  origin  to  point  of  sale 
can  be  most  effectively  dealt  with  under  strong  general  State  laws 
which  would  be  uniform  throughout  the  State.   I  note  that  such  laws 
have  been  drafted  or  are  now  in  the  process  of  being  drafted  by  the 
Attorney  General's  office  as  well  as  by  individual  legislators  for 
introduction  at  the  next  session  of  the  Legislature.   Promptly  upon 
introduction  of  such  laws  I  will  analyze  them  and  give  the  Board  my 
recommendations  for  its  guidance  in  declaring  policy  thereon. 


You  are  thus  advised. 


Ends. 

To:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


AMENDING  ARTICLE  2  OF  CHAPTER  VIII,  PART  11  OF  THE  SAN  FRANCISCO 
MUNICIPAL  CODE  (POLICE  CODE)  BY  ADDING  SECTION  195  THERETO  PROHIBIT- 
ING THE  POSSESSION  OF  OBSCENE  ARTICLES  IN  DESIGNATED  PLACES;  PRE- 
SCRIBING PENALTY  THEREFOR. 

Be  It  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  Article  2,  Chapter  VIII,  Part  II  of  the  San  Francisco 
Municipal  Code  (Police  Code)  is  hereby  amended  by  adding  Section  195 
thereto,  reading  as  follows: 

SEC.  195*  It  shall  be  unlawful  for  any  person  to  have  in  his 
possession  any  obscene  writing,  book,  pamphlet,  picture,  photograph, 
drawing,  figure,  motion  picture  film,  phonograph  recording,  wire  re- 
cording or  transcription  of  any  kind  in  any  of  the  places  hereinafter 
enumerated,  if  the  person  knows  the  article  is  obscene  or  is  in  pos- 
session of  facts  from  which  he  should  reasonably  know  the  article  is 
obscene: 

1.  In  any  school,  school-grounds,  public  park  or  playground 
or  in  any  public  place,  grounds,  street  or  way  within  300  yards 
of  any  school,  school-grounds,  public  park  or  playground; 

2.  In  any  place  of  business  where  ice  cream,  soft  drinks, 
candy,  food,  school  supplies,  magazines,  books,  pamphlets, 
papers,  pictures  or  postcards  are  sold  or  kept  for  sale; 

3.  In  any  toilet  or  restroom  open  to  the  public; 

4.  In  any  poolroom  or  billiard  parlor,  or  in  any  place 
where  alcoholic  liquor  is  sold  or  offered  for  sale  to  the  public; 

5.  In  any  place  where  phonograph  records,  photographs, 
motion  pictures,  or  transcriptions  of  any  kind  are  made,  used, 
maintained,  sold  or  exhibited. 

"Obscene"  as  used  in  this  section  means  that  which,  to  the 
average  person  applying  contemporary  community  standards,  has  as  its 
dominant  theme,  taken  as  a  whole,  an  appeal  to  prurient  interest, 
that  is,  a  shameful  or  morbid  interest  in  nudity,  sex  or  excretion. 

A  violation  of  this  section  shall  be  a  misdemeanqr  punishable 
by  a  fine  not  to  exceed  $500,  or  by  imprisonment  in  the  County  Jail 
not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment. 

Each  article  possessed  in  violation  of  this  section  shall  con- 
stitute a  separate  offense  and  upon  conviction  thereof  each  such 
violation  shall  be  punishable  as  herein  provided. 

APPROVED  AS  TO  FORM: 
DION  R.  HOLM,  City  Attorney 
s/   Dion  R.  Holm 


City  Attorney 


AMENDING  ARTICLE  2  OF  CHAPTER  VIII,  PART  II  OF  THE  SAN  FRANCISCO 
MUNICIPAL  CODE  (  POLICE  CODE)  BY  ADDING  SECTION  196  THERETO  MAKING 
POSSESSION  OF  OBSCENE  WRITINGS  AND  OTHER  ARTICLES  A  PUBLIC  NUISANCE 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  Article  2,  Chapter  VIII,  Part  II  of  the  San 
Francisco  Municipal  Code   (Police  Code)  is  hereby  amended  by 
adding  Section  195  thereto  reading  as  follows: 

SEC.  196.   The  possession  for  the  purpose  of  sale,  exhibi- 
tion, reproduction,  transmission  or  distribution  of  any  obscene 
writing,  book,  pamphlet,  picture,  photograph,  drawing,  figure, 
motion  picture  film,  phonograph  recording,  wire  recording  or 
transcription  of  any  kind  is  a  public  nuisance  which  may  be 
abated  pursuant  to  the  provisions  of  Section  731  of  the  Code 
of  Civil  Procedure  of  the  State  of  California. 

APPROVED  AS  TO  FORM: 

DION  R.  HOLM,  City  Attorney 

s/   DION  R.  HOLM 


City  Attorney 


AMENDING  ARTICLE  2  OF  CHAPTER  VIII,  PART  II  OF  THE  SAN  FRANCISCO 
MUNICIPAL  CODE  (POLICE  CODE)  BY  ADDING  SECTION  197  THERETO 
PROHIBITING  THE  ACT  OF  REQUIRING  A  PERSON  TO  RECEIVE  OBSCENE 
MATTER  FOR  RESALE  AS  A  CONDITION  OF  RECEIVING  OTHER  MATTER  FOR 
RESALE;  PRESCRIBING  PENALTY  THEREFOR. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  Article  2,  Chapter  VIII,  Part  II  of  the  San 
Francisco  Municipal  Code  (Police  Code)  is  hereby  amended  by  adding 
Section  197  thereto,  reading  as  follows: 

SEC.  197.  No  person,  firm  or  corporation  shall  as  a  condition 
to  a  sale,  allocation,  consignment  or  delivery  for  resale  of  any 
paper,  magazine,  book,  periodical  or  publication,  require  that  the 
purchaser  or  consignee  receive  for  resale  any  other  article,  book  or 
other  publication  reasonably  believed  by  the  purchaser  or  consignee 
to  be  obscene,  nor  shall  any  person,  firm  or  corporation  deny  or 
threaten  to  deny  any  franchise  or  impose  or  threaten  to  impose  any 
penalty,  financial  or  otherwise,  by  reason  of  the  failure  of  any 
person  to  accept  such  articles,  books  or  publications  or  by  reason 
of  the  return  thereof. 

"Obscene"  as  used  in  this  section  means  that  which,  to  the 
average  person  applying  contemporary  community  standards,  has  as  its 
dominant  theme,  taken  as  a  whole,  an  appeal  to  prurient  interest, 
that  is,  a  shameful  or  morbid  interest  in  nudity,  sex  or  excretion. 

A  violation  of  this  section  shall  be  a  misdemeanor  punishable 
by  a  fine  not  to  exceed  $500,  or  by  imprisonment  in  the  county  jail 
not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment. 

APPROVED  AS  TO  FORM: 

DION  R.  HOLM,  City  Attorney 

s/    DION  R.  HOLM 


City  Attorney 
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OPINION  NO.  1480 
October  24,  i960 


SUBJECT:   STIPULATIONS  RE  SERVICE  STATION 
19th  AVENUE  AND  NOREIGA  STREET. 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"A  building  application  for  two  advertising 
signs  on  service  station  property  at  the  north- 
east corner  of  19th  Avenue  and  Noriega  Street 
was  approved  administratively  by  the  Zoning 
Division  on  May  27,  i960  on  the  basis  that  the 
zoning  was  C-2  and  advertising  signs  were  a 
permitted  use  in  the  C-2  district. 

"The  requisite  building  permit  was  issued 
on  June  6,  i960,  and  on  July  8,  i960  an  immedi- 
ately adjacent  property  owner  complained  to  this 
Department  about  the  erection  of  the  signs  then 
underway  because  of  the  effect  on  her  property. 
Approximately  15  property  owners  have  protested 
the  signs  since  the  original  complaint. 

"In  response  to  the  initial  complaint,  this 
Department's  investigation  showed  that  the  north- 
east corner  of  19th  Avenue  and  Noriega  Street  was 
reclassified  in  1937  to  a  stipulated  commercial 
use.    (City  Planning  Commission  Resolution  No. 
1694).   The  stipulation  provided  that  the  premises 
were  to  be  used  solely  for  a  gasoline  supply 
station,  the  design  of  which  was  to  be  substantially 
as  indicated  by  illustrations  submitted  and  the 
final  designs  and  treatment  of  the  premises  were 
to  be  subject  to  the  approval  of  the  City  Planning 
Commission.   However,  the  1937  docket  on  this  re- 
classification does  not  contain  any  signed  stipulations 
or  illustrations  indicating  the  design  that  was  before 
the  Commission  at  the  hearing. 

"Two  or  three  days  following  receipt  of  the  com- 
plaint, it  was  agreed  with  Foster  and  Kleiser,  the 
applicant,  that  construction  would  stop  pending  further 
review  by  this  Department.   At  that  time,  one  sign 
facing  westerly  along  Noriega  Street  had  been  completed 
and  two  steel  poles  to  support  the  second  sign  facing 
19th  Avenue  traffic  were  in  place. 
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"The  matter  was  reviewed  by  the  City 
Planning  Commission  at  a  hearing  on  July  28 , 
i960  and  taken  under  advisement  awaiting 
your  opinion  as  to  the  following: 

"1.   Is  City  Planning  Commission  approval 
of  these  signs  required  under  its  Resolution 
Number  1694  in  this  case,  and,  if  so,  what 
would  be  the  Commission's  power  on  this  basis 
to  disapprove  at  this  stage  the  signs  approved 
administratively  by  its  staff  at  an  earlier 
date,  in  these  circumstances? 

"2.   What  would  be  the  City  Planning 
Commission's  general  power,  on  other  grounds 
than  with  regard  to  Resolution  Number  1694, 
to  request  the  Department  of  Public  Works  to 
revoke  the  building  permit  at  this  stage?" 

OPINION 

Answer  to  Question  No.  1.    I  have  reviewed  Resolution 
No.  1694  and  concluded  that  It  did  rezone  the  property  on  the 
northeast  corner  of  19th  Avenue  and  Santiago  Streets  from  Second 
Residential  to  a  Commercial  District,  subject  to  certain  stipula- 
tions which  were  filed  with  the  Planning  Commission. 

One  stipulation  in  the  resolution  stated  that  the 
property  could  be  used  solely  for  a  gasoline  supply  station. 

The  question  propounded  has  been  considered  by  me  and 
my  predecessor  on  several  occasions  and  is  discussed  in  the  fol- 
lowing opinions : 

No.  3564  -  March  16,  1944; 

No.  36   -  June  24,  1949; 

No.  351   -  May  2,  1951; 

No.  413   -  August  2,  1951; 

No.  1032  -  December  23,  1955 ,    (To  Redevelopment 

Agency). 
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In  all  of  these  opinions  my  predecessor  and  myself 
have  ruled  that  the  City  Planning  Commission  has  only  those 
powers  in  accepting  stipulations  from  an  applicant  as  a 
condition  to  the  rezoning  of  property  that  is  delegated  to 
it  by  the  Charter  or  the  Board  of  Supervisors.   Section  47 
of  the  City  Planning  Code  as  in  effect  in  1937  provided  as 
follows : 

"SEC.  47.    Stipulations.   The  City  Planning 
Commission,  in  acting  on  any  application  for 
reclassification  of  property  or  for  the  establish- 
ment or  change  of  building  set-back  lines,  may 
accept  stipulations  in  writing  from  the  applicant 
or  applicants  should  said  requested  reclassification 
or  change  be  granted,  as  to  the  character  of  the 
improvements  which  will  be  placed  on  said  property. 
Said  stipulation  shall  be  filed  with  the  Commission, 
and  any  change  in  classification  or  set-back  lines 
affecting  said  property  may  be  made  contingent  upon 
the  conditions  contained  on  said  stipulations  being 
observed  by  the  applicant  or  applicants  or  by  his  or 
their  successors  in  interest,  and  said  conditions 
shall  be  included  in  any  resolution  or  order  reclassify- 
ing said  property  or  changing  set-back  lines  thereon, 
and  said  reclassification  or  change  shall  at  all  times 
be  and  remain  contingent  upon  the  observance  of  said 
conditions,  and  no  improvements  shall  be  constructed 
thereon  in  violation  of  said  conditions."    (Emphasis 
Added. ) 

This  stipulation  is  not  the  type  authorized  by  Section  47 
supra,  for  it  does  not  deal  with  the  character  of  the  improvement 
to  be  placed  on  the  land  but  the  use  of  the  land  itself*   There  is 
some  mention  in  Resolution  No.  1604  that  the  stipulation  contained 
a  reference  about  character  of  improvement  but  since  the  stipulation 
is  unavailable  it  is  not  possible  to  discuss  the  effect  of  this 
language. 

Answer  to  Question  No.  2.    The  City  Planning  Commission 
would  have  no  power  at  this  stage  to  request  the  Department  of 
Public  Works  to  revoke  the  Permit.   The  general  rule  of  law  govern- 
ing administrative  agencies  is  that  in  the  absence  of  a  statute 
authorizing  rehearings  the  action  of  the  agency  is  final  once  there 
has  been  a  decision. 

Moore  v.  Bobbins,  96  U.S.  530,  24  L.  Ed.  848; 

Wheeler  v.  Gregg,  90  C.A.  2d  348. 
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Charter  Section  117.3  provides  for  appeals  to  the 
Board  of  Permit  Appeals  so  that  once  the  decision  has  been 
made  the  Planning  Commission  loses  its  power  to  act  unless 
there  is  some  basic  fraud  or  mistake  that  may  be  corrected. 

In  addition  thereto  the  permittee  under  the  facts 
as  outlined  has  relied  on  the  granting  of  a  permit  by  expend- 
ing sums  of  money  for  construction.   The  courts  of  this  State 
have  ruled  where  a  valid  permit  has  been  issued  and  relied 
upon  the  permit  cannot  be  revoked  in  the  absence  of  fraud  or 
mistake. 

Trans-Oceanic  Oil  Co.  v.  City  of  Santa  Barbara, 
85  Cal.  App.  2d  776. 

Therefore,  I  must  conclude  that  there  is  no  authority 
to  ask  for  revocation  of  the  permit  at  this  time  under  the 
general  powers  of  the  commission. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   James  R.  McCarthy 

Director  of  Planning 

100  Larkin  Street 

San  Francisco  2,  California 


RAK/BJW 


OPINION  NO.  1481 
October  27,  1960 


SUBJECT:   COUNTY  JAIL  WORK  PROGRAM  FOR  INMATES 
Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"'Since  you  have  already  rendered  an  opinion  as  to 
what  constitutes  'Fublic  ■.forks'  within  the  meaning 
of  Penal  Code  Section  4017,  I  would  appreciate  it 
if  I  might  be  furnished  a  copy  of  this  opinion. 
I  assume  said  opinion  will  define  the  terminology 
'Public  Works  or  Ways'. 

"I  would  think  that  property  owned  by  the  County, 
such  as  Hetch  Hetchy,  the  Spring  Valley  Property 
and  other  properties,  could  be  the  subject  of 
work  to  be  performed  by  county  jail  inmates, 
assuming  a  proper  contract  or  relationship  could 
be  established  between  the  two  entities.   In  other 
words,  most  of  our  prison  camps  are  on  a  contract 
basis  with  the  Federal  Government.   The  prisoners 
receive  pay  for  work  done  on  the  various  contracts 
that  the  State  of  California  has  for  reforestration 
with  the  United  States.  In  the  event  our  present 
regulations  or  laws  do  not  provide  for  the  work  as 
I  have  indicated,  would  it  not  be  possible  to  enact 
statutes  or  local  ordinances  to  provide  for  such  an 
arrangement  whereby  work  could  be  performed  on  the 
county  properties  based  on  a  contract  between  the 
entities  involved. 

'"If  the  State  of  California  can  provide  such 
excellent  rehabilitative  procedures  for  prison 
inmates  please  tell  me  why  San  Francisco  can't, 
on  a  local  level  and  comparatively  speaking,  provide 
rehabilitative  measures  for  county  jail  inmates?  We 
all  must  understand  that  many  of  the  inmates  that 
are  now  being  sent  to  the  County  Jail  are  sentenced 
there  on  traffic  violation,  welfare  program  violations 
and  other  offenses  that  were  not  heard  of  or  known  of 
many  years  ago.   The  new  classes  of  jail  inmates  that 
I  am  indicating  herein,  certainly  do  not  fall  within 
the  category  of  our  old  prison  inmates  or  county  jail 
habitual  inmates  and  should  receive  such  understanding 
and  analysis  that  would  be  commensurate  with  their 
rehabilitation. 
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"Twenty- four  counties  in  California  have  work 
programs  in  existence  at  the  present  time,  whereby 
prisoners  are  able  to  be  paid  for  work  done  by 
them  on  various  county  projects.   It  seems  to  me 
that  if  we  all  have  a  positive  view  on  the  general 
subject  involved  that  we  will  eventually  provide 
a  modern  look  at  present  day  criminal  offenses 
punishable  by  County  Jail  sentences." 

OPINION 

Pursuant  to  your  request  a  copy  of  City  Attorney's 
Opinion  No.  738,  October  26,  1953,  is  attached  to  this  opinion. 
You  will  note  that  the  above  mentioned  opinion  quotes  Penal  Code 
Section  4017  and  Ordinance  No.  7252  (Series  of  1939)  and  that  both 
the  statute  and  the  ordinance  define  the  phrase  "labor  on  public 
works."  Research  has  failed  to  disclose  any  extension  of  this  def- 
inition which  would  include  labor  on  property  used  in  a  proprietory 
or  business  function  of  a  city  or  county  within  the  phrase  "labor 
on  public  works." 

Your  attention  is  directed  to  the  conclusion  reached  in 
City  Attorney's  Opinion  No.  738  (1953)  attached  hereto.   This 
opinion  concluded  that  under  the  limitations  imposed  by  Penal  Code 
Section  4017  and  Ordinance  No.  7252  (Series  of  1939)  it  would  be 
unlawful  to  employ  county  jail  prisoners  on  public  utilities  property 
outside  the  county.  Both  the  above  mentioned  statute  and  ordinance 
would  have  to  be  amended  to  permit  the  employment  of  county  jail 
prisoners  on  public  utility  property  outside  the  county  such  as 
Hetch  Hetchy  and  the  Spring  Valley  Property. 

The  Board  of  Supervisors  following  the  procedure  outlined 
in  City  Attorney's  Opinion  No.  1454,  June  23,  1960,  may  establish 
an  industrial  farm  or  road  camp  outside  the  City  and  County.   The 
Board  of  Supervisors  under  the  provisions  of  Penal  Code  Section 
4125.1  may  contract  with  the  United  States  or  the  State  of  California 
or  any  department  or  agency  thereof  for  work  by  county  jail  prison- 
ers in  the  suppression  of  fires  within  or  upon  the  national  forests, 
state  parks  or  other  lands  of  the  United  States  or  the  State  of 
California  or  contiguous  thereto.   This  work  may  include  not  only 
the  actual  suppression  of  fires  but  also  the  construction  of  fire- 
breaks and  other  improvements  for  the  prevention  and  suppression 
of  fires. 
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Any  action  taken  to  implement  a  program  such  as  outlined 
in  your  request  for  opinion  would  have  to  be  taken  within  the 
limitations  of  existing  statutes  and  ordinances  until  these 
statutes  and  ordinances  are  changed.   The  decision  as  to  what 
action  should  be  taken  to  change  these  statutes  and  ordinances 
or  what  action  should  be  taken  to  implement  the  proposed  program 
within  existing  legal  restrictions  is  one  which  can  properly  be 
made  only  by  the  Board  of  Supervisors. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

Enc. 


TO:   Hon.  Andrew  J.  Eyman 

Judge  of  the  Municipal  Court 

City  Hall 

San  Francisco  2,  California 


TJL/TJB 


OPINION  NO.  738 
October  26,  1953 

SUBJECT:   EMPLOYMENT  OF  PRISONERS  IN  SAN  FRANCISCO  JAILS. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  concerning  the 
possibility  of  employing  prisoners  from  the  San  Francisco  County 
Jail  in  City  and  County  public  utilities  located  out  of  the  City  of 
San  Francisco.   It  has  been  suggested  that  these  prisoners  could 
perform  some  type  of  constructive  work  such  as  gardening,  brush  clean- 
ing, reforestation  anc  building  fire  trails. 

OPINION 

Before  considering  your  request,  it  is  necessary  to  examine 
the  authority  upon  which  it  is  made. 

Section  I4.OI7  of  the  California  Penal  Code  provides: 

" § lj.01 7 .  forking  o f  prisoners :   Author ity  to  require : 

'Labor  on  public  works'  d"ef_ined_L/  Persons  confined 
in  the  county  jail  under  a  final  judgment  of  imprison- 
ment rendered  in  a  criminal  action  or  proceeding,  may 
be  required  by  an  order  of  the  board  of  supervisors 
to  perform  labor  on  the  public  works  or  ways  in  the 
county. 

"'Labor  on  public  works'  defined.   The  phrase  'labor 
on  the  public  works'  as  used  in  this  section  shall 
include  among  other  things  clerical  and  menial  labor 
in  the  county  jail  or  in  the  camps  maintained  for  the 
labor  of  such  persons  upon  the  ways  in  the  county.'1 

Section  1+01 8  of  the  Penal  Code  provides  that  the  Board  of 
Supervisors  making  such  an  order  may  prescribe  and  enforce  the  rules 
and  regulations  under  which  said  labor  is  to  be  performed  and,  when 
approved  by  the  Eoard  of  Supervisors,  allows  the  deduction  of  five 
days  from  the  sentence  for  each  month  of  work  and  obedience  of 
these  rules. 

On  October  ll|.,  1952,  pursuant  to  the  provisions  of  these 
sections  of  the  Penal  Code,  the  Eoard  of  Supervisors  of  the  City 
and  County  of  San  Francisco  enacted  Ordinance  No.  7572  (Series 
of  1939).   The  pertinent  provisions  of  this  ordinance  provided: 
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"Section  1.   Pursuant  to  provisions  of  the  Penal 
Code  of  the  State  of  California,  the  Sheriff  of  the 
City  and  County  of  San  Francisco  is  hereby  authorized 
to  require  persons  confined  in  the  county  jail  under 
a  final  judgment  of  imprisonment  rendered  in  a  crim- 
inal action  or  proceeding  to  perform  labor  on  the 
public  works  or  ways  in  said  City  and  County. 

"The  phrase  'labor  on  the  public  works'  as  used  in 
this  section  shall  include  among  other  things  cler- 
ical and  menial  labor  in  the  county  jail  or  in  the 
camps  maintained  for  the  labor  of  such  persons  upon 
the  ways  in  the  city  and  county. 

"Section  2.   Rules  and  regulations  under  which  such 
labor  is  to  be  performed  shall  be  promulgated  by  the 
Sheriff,  subject  to  prior  approval  thereof  by  resolu- 
tion of  the  Eoard  of  Supervisors.   The  Sheriff  is 
hereby  authorized  and  directed  to  enforce  said  rules 
and  regulations."   (Underscoring  added) 

The  ordinance  also  authorized  the  deduction  of  five  days  from 
the  sentence  for  each  month  of  obedient  service. 

Under  the  authority  given  him,  the  Sheriff  subsequently 
proposed  certain  rules  and  regulations,  which  were  approved  and 
adopted  by  the  Eoard  of  Supervisors  on  November  10,  1952,  by  Res- 
olution No.  12785.  The  rules  and  regulations  were  as  follows: 

"1.   That  the  performance  of  labor  by  persons  con- 
fined in  the  county  jail,  as  provided  in  Ordinance 
No.  7572  (Series  of  1939)  shall  be  restricted  to 
clerical  and  menial  labor  in  and  on  county  jail 
property  and  shall  no_t  be  performed  on  other  public 
works . 

"2.  ^BL  II  FURTHER,  RUSOLVSD  That  the  President  of 
the  Foard  of  Supervisors,  subject  to  the  approval 
of  the  Eoard  of  Supervisors,  shall  appoint  a 
Rehabilitation  and  Advisory  Committee  to  observe 
the  workings  of  said  ordinance  and  to  present  to 
the  Sheriff  and  to  the  Board  of  Supervisors  sug- 
gestions so  that  the  regulations  can  be  formulated 
to  better  attain  the  objects  of  said  ordinance.1' 
(Underscoring  added) 

It  is  obvious  that  under  the  rules  for  the  employment  of 
prisonei-s,  as  they  now  exist,  no  county  prisoner  may  be  used  off 
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county  jail  property  for  the  purposes  suggested  in  your  request, 
for  Rule  1  specifically  provides  that  the  labor  "shall  be  restricted 
to  clerical  or  menial  labor  in  and  on  county  jail  property  and  shall 
not  be  performed  on  other  public  works." 

However,  it  is  my  impression  that  this  request  for  opinion 
is  being  made  under  the  provisions  of  Rule  2  in  order  to  determine 
whether  these  rules  and  regulations  may  be  amended  and  the  scope  of 
employment  extended  to  the  services  suggested  in  your  request. 

Your  attention  is  called  to  the  wording  of  Penal  Code  Section 
I4.OI7,  under  which  the  ordinance  was  adopted,  and  to  the  wording  of 
the  ordinance  itself.   In  Section  I4.OI7  the  authority  to  employ  pris- 
oners is  limited  to  "labor  on  public  works  or  ways  in  the  county,'' 
In  Ordinance  7572,  the  Supervisors  limited  the  services  to  "labor 
on  public  works  or  waya  in  said  City  and  County." 

Therefore,  it  is  my  opinion  that,  according  to  wording  of 
both  the  Penal  Code  section  and  the  ordinance  as  they  now  exist  it 
would  be  unlawful  to  employ  these  prisoners  on  any  work  out  of  the 
City  and  County  of  San  Francisco,  and  more  specifically,  on  public 
utilities  property  outside  of  the  county,  which  cannot  be  considered 
"public  works  or  ways  in  the  county." 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To: 


James  H.  Turner 
Manager  of  Utilities 
287  City  Hall 


RS 


OPINION  NO.  1482 
November  2,  i960 


SUBJECT:  POWER  OP  BOARD  OP  SUPERVISORS  TO  RELEASE 
GUARANTEE  HELD  IN  ESCROW  FOR  VACATION  OP 
PREMISES  BY  BAYVIEW  SOUTHERN  BAPTIST  CHURCH. 


Gentlemen: 

I  am  in  receipt  of  your  inquiry  concerning  the  power 
of  the  Board  of  Supervisors  to  release  the  sum  of  $5,000.00 
presently  held  in  escrow  as  a  guarantee  for  the  vacation  of 
certain  property  acquired  by  the  City  and  County  from  the 
Bayview  Southern  Baptist  Church  and  presently  occupied  by  said 
Church.   (For  the  sake  of  convenience ,  the  City  and  County  of 
San  Francisco  will  be  referred  to  herein  as  "City"  and  Bayview 
Southern  Baptist  Church  will  be  referred  to  as  'Church.") 

Your  inquiry  relates  to  the  following  factual 
situation: 

The  proposed  Southern  Freeway  necessitated  the 
acquisition  by  the  City  of  certain  land  owned  by  Church. 
On  October  29,  1959  an  agreement  of  sale  was  entered  into 
between  City  and  Church  whereby  it  was  agreed  that  Church 
would  sell  said  property  to  City  for  $120,000.00.   The 
agreement  of  sale  contained  the  following  provisions : 

"It  is  understood  that  the  grantors  may 
retain  possession  of  the  premises  after 
recordation  of  the  deed  without  payment 
of  rent  and  hereby  agree  to  vacate  said 
premises  upon  60  days'  notice  from  the 
Director  of  Property,  but  in  any  event 
not  later  than  July  1,  i960. 

"It  is  further  understood  that  all  improve- 
ments, fixtures,  and  personal  property  are 
to  remain  the  property  of  the  grantors  to 
be  removed  by  them  at  their  own  expense 
provided  that  any  such  improvements  and 
personal  property  left  upon  the  premises 
after  surrender  of  the  property  by  the 
grantors  shall  become  the  property  of  the 
City. 

"Upon  recordation  of  the  deed  to  City,  the  sum 
of  $115,000.00  shall  be  released  to  grantors. 
The  balance  of  the  consideration  is  to  be  paid 
when  premises  are  surrendered  to  City." 
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Church  executed  a  deed  to  City  on  December  22,  1959. 
Said  deed  was  recorded  on  December  24,  1959. 

Of  the  total  purchase  price  of  $120,000.00,  the  sum 
of  $115,000.00  was  paid  over  to  Church.   The  balance  of  $5,000.00 
was  placed  in  escrow,  "to  be  paid  when  premises  are  surrendered 
to  City."   It  is  this  $5,000.00  to  which  your  inquiry  relates. 

Under  the  terms  of  the  agreement,  Church  was  to  vacate 
the  property  by  July  1,  i960.  When  it  became  apparent  that  Church 
would  not  be  able  to  comply  with  this  condition,  an  agreement  was 
entered  into  between  Church  and  City  whereby  Church  would  be 
allowed  to  remain  on  the  property  upon  payment  of  a  monthly  rental 
of  $300.00. 

At  the  present  time  Church  is  still  occupying  the  property, 

It  is  the  contention  of  Church  that  they  are  entitled  to 
receive  the  $5,000.00  in  that  they  technically  vacated  the  premises 
by  their  having  become  tenants  of  the  City  therein. 

OPINION 

The  resolution  of  the  problem  presented  by  the  foregoing 
factual  situation  requires  that  we  first  consider  the  effect  of 
the  agreement  of  sale. 

It  is  a  general  rule  that  a  conveyance  of  land  passes 
with  it  all  fixtures  which  are  affixed  to  that  land.   A  building 
such  as  the  one  involved  herein  is  a  fixture.   (CC  660)   However, 
parties  to  a  conveyance  of  land  may  agree  between  themselves  that 
an  article  affixed  to  the  land  shall  not  be  transferred  with  the 
land.   (CC  1019)   The  fixture  is  then  spoken  as  having  been 
"constructively  severed"  from  the  land. 

The  agreement  of  sale  entered  into  by  City  and  Church 
provided  that  "all  improvements,  fixtures,  and  personal  property" 
were  to  remain  the  property  of  the  Church.   The  term  "improvements" 
means  those  structures,  including  entire  buildings,  erected  on  land 
which  tend  to  enhance  the  value  of  said  land.  (Estate  of  Avila, 
85  C.A.  2d  38.)   Consequently,  it  is  clear  that  the  building  and 
other  fixtures  were  intended  to  remain  the  property  of  Church. 

The  deed  of  December  22,  1959  therefore  transferred  to 
City  title  to  the  land  only. 

Immediately  upon  delivery  of  the  deed  to  City,  City 
became  vested  with  the  fee  title  to  the  land.   (CC  1054)   Actual 
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physical  possession  of  the  land  by  City  was  not  necessary  in  order 
for  such  vesting  to  occur. 

Upon  City's  becoming  the  owner  of  the  land.  Church 
became  the  tenant  of  City.   City  was  thereupon  in  a  position 
to  impose  a  rental  for  Church's  continued  occupation  of  the  land. 
This  new  relationship  of  landlord  and  tenant  is  recognized  in  the 
provision  in  the  agreement  of  sale  that  "the  grantors  (Church)  may 
retain  possession  of  the  premises  after  recordation  of  the  deed 
without  payment  of  rent." 

Church  now  contends  that  the  rental  agreement  subsequently 
entered  into  created  the  relationship  of  landlord  and  tenant  between 
City  and  Church.   Clearly,  this  was  not  the  case.   As  pointed  out 
above,  with  respect  to  the  land,  City  became  Church's  landlord  at 
the  time  the  deed  was  delivered  to  City.   Church,  of  course,  re- 
mained the  owner  of  the  building  and  fixtures.   Therefore,  the 
rental  agreement  could  only  relate  to  the  continued  occupation  of 
City's  land  by  Church's  building.   The  rental  agreement,  in  short, 
provided  for  ground  rent. 

I  turn  now  to  a  consideration  of  the  basic  problem 
presented  by  your inquiry,  to  wit,  the  meaning  of  the  term 
"surrender"  as  used  in  the  agreement  of  sale. 

The  agreement  provides  that  the  balance  of  $5^000.00, 
presently  held  in  escrow,  is  to  be  paid  "when  premises  are  sur- 
rendered to  City."  As  the  term  "premises"  may  mean  land,  or 
buildings,  or  both,  the  subject  matter  of  the  agreement  and  its 
general  purpose  must  be  borne  in  mind  in  order  to  determine  the 
sense  in  which  the  word  is  being  used.  (Ballsun  v.  Star  Petroleum, 
105  C.A.  679.) 

It  is  clear  from  the  agreement  of  sale  taken  in  its 
entirety  that  it  was  the  intention  of  the  parties  that  Church 
was  to  retain  title  to  the  building  and  fixtures,  so  that  it 
might  remove  all  or  part  of  them  for  utilization  in  the  con- 
struction of  a  new  church.   The  sum  of  $5,000.00  was  withheld 
as  a  guarantee  that  Church  would  vacate  the  property  not  later 
than  July  1,  i960.   Counsel  for  Church  concedes  this  last  point 
in  his  letter  of  September  30,  i960  addressed  to  the  Finance 
Committee  of  the  Board  of  Supervisors. 

It  is  my  opinion  that  "surrender"  as  used  in  the  agree- 
ment of  sale  is  synonymous  with  "vacate."  It  contemplated 
the  physical  departure  of  Church,  the  grantor,  from  the  property. 
It  means  the  cessation  of  the  use  and  occupation  of  the  land  by 
Church. 
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Consequently,  it  is  my  conclusion  that  Church  will  be 
entitled  to  release  of  the  sum  of  $5,000.00  at  such  time  as  it 
relinquishes  possession  of  the  land.   Until  such  relinquishment 
of  possession  occurs,  there  will  be  no  surrender  as  contemplated 
by  the  agreement  of  sale.   Until  there  is  such  relinquishment, 
the  Board  of  Supervisors  cannot  authorize  release  of  the  $5,000.00 
presently  held  in  escrow. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,  California 


DJG/BJW 


OPINION  NO.  1483 
November  3,  1960 


SUBJECT:  ELIGIBILITY  FOR  PROBATION  OF  SUPERVISING  AGENT  OF 
ALCOHOLIC  BEVERAGE  CONTROL  BOARD;  BRIBERY  DEFINED; 
ACCEPTANCE  OF  UNLAWFUL  GRATUITY,  EMOLUMENT  OR  REWARD 
DEFINED;   PEACE  OFFICER  DEFINED. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"May  I  respectfully  request  an  opinion  from  your 
office  in  connection  with  the  following  question: 

Is  the  Supervising  Agent,  Alcoholic 
Beverage  Control  of  the  State  of 
California,  who  is  convicted  of 
accepting  a  gratuity,  eligible  for 
probation  under  the  provisions  of 
Section  1203  of  the  Penal  Code? 

"The  aforementioned  defendant  in  the  above  case 
recently  was  convicted  of  violating  Section  70  of 
the  Penal  Code,  and  this  Department  is  conducting 
a  pre-sentence  investigation  subject  to  be  returned 
to  the  Court  at  an  early  date  with  a  recommendation." 

OPINION 

Section  1203  of  the  Penal  Code  provides  that  probation 
shall  not  be  granted  "...  to  any  public  official  or  peace 
officer  of  the  State,  county,  city  and  county  or  other  political 
subdivision  who,  in  the  discharge  of  the  duties  of  his  public 
office  or  employment,  accepted  or  gave  or  offered  to  accept  or 
give  any  bribe  or  embezzled  public  money  or  was  guilty  of 
extort ionT71  (Emphasis  added.) 

Penal  Code  Section  7(8)  provides  that,  :The  words  'peace 
officer'  signify  any  one  of  the  officers  mentioned  in  Section  817; 
..."   Section  817  of  the  Penal  Code  provides  in  part  as  follows 

"When  in  any  law  a  public  officer  or 
employee  is  designated  as,  given  the  powers 
of,  or  determined  to  be,  a  peace  officer, 
such  officer  or  employee  shall  be  deemed  to 
be  a  peace  officer  but  only  for  the  purpose 
of  that  law."  (Emphasis  added.) 
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Section  25755  of  the  Business  and  Professions  Code  relat- 
ing to  the  Alcoholic  Bureau  Control  Board  specifically  provides  that: 

"§25755.   Powers  of  peace  officers.   The 
members  of  the  board  and  the  persons  employed  by 
the  board  for  the  administration  and  enforcement 
of  this  division  have  all  the  powers  of  peace 
officers  in,   and   the  power  to  serve  all 
warrants  relating  to,  the  enforcement  of  the 
penal  provisions  of  this  division,  the  rules 
of  the  board  adopted  under  the  provisions  of 
this  division,  and  any  other  penal  provisions 
of  law  of  this  State  prohibiting  or  regulating 
the  sale,  exposing  for  sale,  use,  possession, 
or  giving  away,  adulteration,  dilution,  misbrand- 
ing, or  mislabeling  of  alcoholic  beverages  or 
intoxicating  liquors,  and  such  persons  have  all 
the  powers  of  peace  officers  in  the  enforcement 
of  any  penal  provisions  of  law,  while  they  are 
in,  on,  or  about  any  licensed  premises  in  the 
course  of  their  employment."  (Emphasis  added.) 

It  follows,  therefore,  that  within  the  meaning  of  the 
Penal  Code  said  defendant  is  a  peace  officer  subject  to  the  provi- 
sions of  Section  1203.   (See  9  Ops.  Attv.  General  230  finding  upon 
similar  reasoning  that  an  inspector  of  the  State  Department  of  Pub- 
lic Health  was  a  peace  officer  within  the  meaning  of  Section  817  of 
the  Penal  Code.)  However,  before  any  such  peace  officer  can  be 
considered  ineligible  for  consideration  for  probation  it  must  appear 
that  he  was  guilty  of  bribery,  embezzlement  of  public  money  or 
extortion,  as  provided  by  said  section. 

Clearly,  on  the  information  presented,  the  last  two  crimes 
mentioned  have  no  application  to  this  case.   The  only  substantial 
question  posed  by  this  request,  therefore,  is  whether  a  defendant 
guilty  of  accepting  a  gratuity,  reward  or  emolument  not  authorized 
by  law  is  by  that  fact  alone  guilty  of  bribery  as  well. 

Section  70  of  the  Penal  Code  reads  as  follows: 

"§70.   Every  executive  or  ministerial  officer, 
employee  or  appointee  of  the  State  of  California, 
county  or  city  therein  or  political  subdivision 
thereof,  who  knowingly  asks,  receives  or  agrees  to 
receive  any  emolument,  gratuity  or  reward,  or  any 
promise  thereof  except  such  as  may  be  authorized 
by  law  for  doing  an  official  act,  is  guilty  of  a 
misdemeanor. " 
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The  Penal  Code  defines  a  bribe  as  follows: 

"The  word  'bribe1  signifies  anything  of 
value  or  advantage,  present  or  prospective,  or 
any  promise  or  undertaking  to  give  any,  asked, 
given  or  accepted,  with  a  corrupt  intent  to 
influence,  unlawfully,  the  person  to  whom  it 
is  given,  in  his  action,  vote  or  opinion,  in 
any  public  or  official  capacity."  (Penal  Code 
Sec.  7(6).)   (Emphasis  added.) 

Section  68  of  the  Penal  Code  defines  the  acceptance  or 
solicitation  to  receive  a  bribe  as  follows: 

"§68.   Every  executive  or  ministerial 
officer,  employee  or  appointee  of  the  State 
of  California,  county  or  city  therein  or 
political  subdivision  thereof,  who  asks, 
receives,  or  agrees  to  receive  any  bribe, 
upon  any  agreement  or  unders tanding  that 
his  vote,  opinion,  or  action  upon  any  matter 
then  pending,  or  which  may  be  brought  before 
him  in  his  official  capacity,  shall  be 
influenced  thereby,  is  punishable  by  imprison- 
ment in  the  State  prison  not  less  than  one  nor 
more  than  fourteen  years;  and,  in  addition 
thereto,  forfeits  his  office,  and  is  forever 
disqualified  from  holding  any  office  in  this 
State."  (Emphasis  added.) 

It  is  abundantly  clear,  therefore,  that  an  essential 
element  to  the  charge  of  bribery  is  a  specific  intent  to  corruptly 
influence  or  be  corruptly  influenced.  (9  Cal.  Jur.  2dt  Bribery 
Section  5,  page  52;  8  American  Jurisprudence.   Bribery  Sec. 6,  p. 888. ) 

A  conviction  under  Section  70  establishes  only  that  an 
emolument,  gratuity  or  reward  has  been  accepted  that  is  not  author- 
ized by  law.  As  has  been  pointed  out  in  the  leading  case  of  People 
v.  Coffey.   161  Cal.  433,  at  p.  453,   "...  it  is  well  established 
that  however  atrocious  in  good  morals  the  reception  of  a  present 
after  the  act  may  be,  the  acceptance  of  a  gift  without  corrupt 
understanding  is  not  bribery."   (Emphasis  added.) 

Accordingly,  it  follows  that  a  conviction  under  Section  70 
of  the  Penal  Code  is  not,  standing  alone,  a  bar  to  the  defendant's 
eligibility  for  consideration  for  probation. 

You  are  advised  accordingly. 

Respectfully  submitted] 

DION  R.  HOLM 
To:  Mr. John  D.Kavanaugh  City  Attorney 

Chief  Probation  Officer 
604  Montgomery  Street 
San  Francisco  11,  California 
GPA/GEB 


OPINION  NO.  1484 
November  9,  1960 


SUBJECT:   AMBULANCES,  USE  OF  PRIVATE,  OUT  OF  COUNTY  TRANSPORTATION 

Dear  Sir: 

Your  request   for  an  opinion  is   as    follows: 

REQUEST 

"Will  you  please  advise  me  as  to  whether 
the  city  may  employ  the  services  of  an  out- 
of-town  ambulance  company  to  transport  a 
patient  from  the  San  Francisco  Hospital 
to  another  county  of  the  State." 

OPINION 

Your  question  does  not  state  whether  the  persons  to  be 
transported  as  patients  are  patients  in  the  San  Francisco  Hospi- 
tal under  the  indigent  aid  provisions  of  the  Welfare  and  Institu- 
tions Code  or  whether  they  are  emergency  patients  who  are  to  be 
transported  to  another  county  and  who  are  patients  of  San  Fran- 
cisco Hospital  by  virtue  of  the  necessity  of  emergency  hospitali- 
zation.  If  the  latter,  the  question  of  the  City  and  County  of 
San  Francisco's  authority  to  hire  an  out-of-town  ambulance 
company  to  transport  such  patient  would  not  be  pertinent  inasmuch 
as  such  a  patient  would  be  in  a  position  to  arrange  and  pay  for 
his  own  transportation. 

As  to  the  first  class  of  patients,  that  is  the  indigent 
aid  recipients,  Section  206  of  the  Welfare  and  Institutions  Code 
provides  as  follows: 

"The  Board  (meaning  Board  of  Supervisors)  may 
provide  for  transporting  the  needy  sick  to  and 
from  hospitals  to  which  they  may  be  sent  by 
authority  of  the  Board,  and  may  provide  for 
transporting  indigents  to  other  counties  or 
States  when  such  indigents  will  thereby  cease 
to  become  public  charges  or  when  friends  of  such 
indigents  agree  to  assume  the  cost  and  expense 
of  the  care  and  maintenance  of  such  indigents 
or  when  such  indigents  are  legally  public  charges 
in  the  places  to  which  they  are  so  transported." 
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Section  20.39  of  the  Administrative  Code  of  the  City 
and  County  of  San  Francisco  provides  as  follows: 

"Whenever  the  public  welfare  commission 
shall  ascertain  that  an  indigent  person  is 
within  the  city  and  county  and  it  is  to  the 
best  interest  of  the  city  and  county  and 
such  indigent  person  to  transport  such 
indigent  person  to  another  county,  or  another 
state  of  the  United  States,  or  any  territory 
of  the  United  States,  or  any  foreign  country, 
or  when  such  indigent  person  has  been  offered 
support  by  relatives  or  friends  residing  in 
another  county,  or  another  state  of  the  United 
States,  or  any  territory  of  the  United  States, 
or  any  foreign  country,  the  public  welfare 
commission  is  hereby  empowered  to  authorize 
transportation  of  such  indigent  person  to 
another  county,  or  another  state  of  the 
United  States,  or  any  territory  of  the 
United  States,  or  any  foreign  country 
and  to  incur  the  cost  therefor  on  behalf 
of  the  city  and  county.   (Ord.  No.  7  77(1939), 

§1.)" 

It  is  apparent  that  under  this  section  the  City  and 
County  of  San  Francisco  through  its  Public  Welfare  Commission 
is  empowered  to  authorize  transportation  of  such  indigent  per- 
sons to  another  county  or  another  state  of  the  United  States 
or  even  to  a  foreign  country  and  to  incur  the  costs  thereof 
on  behalf  of  the  City  and  County.   Under  that  section  the 
Public  Welfare  Department  is  obligated  to  transport  such 
persons  and  to  provide  the  necessary  and  proper  transporta- 
tion facilities  for  such  person.   If  an  ambulance  is  required, 
the  Department  of  Public  Welfare  has  the  right  to  hire  it. 

It  is  mandatory  that  all  ambulances  to  be  operated 
upon  the  streets  of  San  Francisco  must  be  licensed  by  the 
Director  of  Health  (San  Francisco  Municipal  Code,  Part  II, 
Chapter  V,  Article  14;   Health  Code  Section  902.)   If  the 
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out-of-town  ambulance  company  by  meeting  the  requirements  of  the 
Health  Code  has  been  licensed  by  the  Director  of  Health  and  if 
it  is  to  the  best  interest  of  the  City  and  County  such  outside 
ambulance  company  could  be  hired  to  transport  patients  from 
San  Francisco  Hospital  to  other  counties. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:   Mr.  Ben  Benas 

Purchaser  of  Supplies 

Room  270 

City  Hall 

San  Francisco  2,  California 


OPINION  NO.  1485 
November  9,    I960 

SUBJECT:   EXEMPTION  OP  CONSULATE  PEAL  PROPERTY  PROM  ZONING  LAWS 


Dear  Sir; 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 

"The  Department  of  City  Planning  has 
before  it  several  requests  for  information 
as  to  what  zoning  districts  under  the  new 
City  Planning  Code  permit  consular  offices 
when  such  offices  are  combined  with  the 
residence  of  a  consul  general." 


OPINION 

Treaties  entered  into  with  foreign  nations  by  the  United 
States  become  the  supreme  law  of  the  land  and  supercede  all  local 
laws  inconsistent  with  their  terms.   (Estate  of  Meyer,  107  Cal.  App. 
2d  799,  804  (1951);  Ware  v.  Hylton,  3  Ball.  (3  U.S. )  199,  237 
(1796);  Clark  v.  Allen,  331  U.S.  503,  508  (1947). 

Therefore,  any  local  zoning  laws  inconsistent  with  the 
terms  of  a  treaty  between  the  United  States  and  the  sending  nation 
are  superceded  by  the  treaty  provisions.   If  a  sending  nation  claims 
an  exemption  from  local  zoning  regulations,  such  exemption  must  be 
based  upon  a  treaty  provision  to  that  effect  with  that  particular 
sending  nation.   In  the  absence  of  such  a  treaty,  our  local  zoning 
ordinance  regulates  the  use  to  which  a  sending  nation  may  put  its 
property. 

Where  this  question  arises  you  should  require  the  consul 
to  furnish  you  with  a  copy  of  the  treaty  and  examine  it  and  if  any 
questions  still  remain,  I  shall  be  glad  to  advise  you  concerning 
its  terms. 


You  are  advised  accordingly. 


Respectfully  submitted, 


TO:   Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 
Attention:   James  R.  McCarthy 

RAB/BJW 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1486 
November  9,  i960 


SUBJECT:   CANDLESTICK  PARK  STADIUM  WEATHERPROOF ING  - 
CITY  MAY  PERFORM  WORK  TO  MINIMIZE  DAMAGES 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"As  you  know,  the  Candlestick  Park  Stadium  is 
not  weatherproof  and  considerable  water  damage  to 
areas  in  use  by  the  Giants  and  concessionaires  is 
anticipated  as  soon  as  heavy  rains  occur. 

"This  matter  was  the  subject,  among  other  things, 
considered  by  the  Conciliation  Board  and  the  responsi- 
bility for  its  correction  has  not  been  resolved. 
Stadium,  Incorporated  was  notified  of  this  condition 
many  months  ago,  but  nothing  has  been  done. 

"The  Giants  have  complained  once  again,  after 
the  recent  rain,  that  water  had  leaked  into  the 
clubhouse  office  area. 

"It  is  requested  that  you  advise  us  as  soon  as 
possible  as  to  whether  we  can  correct  those  leaks 
occurring  over  occupied  areas  and,  in  so  doing,  keep 
accurate  costs  which  may  then  be  filed  against  the 
party  or  parties  finally  determined  as  responsible 
for  this  condition. 

"It  is  estimated  that  about  $5,000  will  be 
sufficient  to  stop  the  leaks  in  the  areas  mentioned, 
which  amount  is  available  in  the  Stadium  maintenance 
fund." 

OPINION 

By  virtue  of  the  Agreement  between  the  City  and  San  Fran- 
cisco Stadium,  Inc.,  dated  July  30,  1958,  San  Francisco  Stadium, 
Inc.,  agreed  to  construct  a  multipurpose  recreation  center  consist- 
ing of  a  stadium  and  parking  facility  in  accordance  with  certain 
plans  and  specifications.   From  the  tenor  of  your  letter  it  appears 
that  there  is  some  doubt  as  to  whether  the  plans  and  specifications 
include  weatherproof ing.   It  would  appear  that  if  the  roof  over  the 
areas  designated  for  occupancy,  i.e.,  office  and  clubhouse  space,  is 
not  waterproof,  the  premises  would  not  be  reasonably  suited  for  the 
purposes  intended  and,  therefore,  in  the  absence  of  express  language 
in  the  plans  and  specifications  to  the  contrary,  waterproofing  of 
said  portions  of  the  stadium  structure  would  be  reasonably  and  neces* 
sarily  inferred  to  be  included  within  the  scope  of  the  contract. 
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Assuming,  therefore,  that  the  obligation  to  waterproof  the 
areas  in  question  is  that  of  San  Francisco  Stadium,  Inc.,  under  the 
aforesaid  Agreement,  the  question  is  whether  the  City  may  undertake 
to  do  the  work  and  bill  San  Francisco  Stadium,  Inc.,  for  the  cost 
thereof. 

A  party  injured  by  a  breach  of  contract  is  required  to  do 
everything  reasonably  possible  to  minimize  his  own  loss  and  thus 
reduce  damages  for  which  the  other  party  has  become  liable  (Johnson 
v.  Comptoir  etc.,  135  C.A.  2d  683,  689.).   From  this  doctrine  of 
minimizing  damages  or  avoidable  harm  two  rules  are  derived:   (I) 
Plaintiff  can  recover  for  any  special  loss  suffered  as  a  result  of  a 
reasonable  effort  to  minimize  damages.   (Cook  &  Co.  v.  White  Truck 
Co.,  124  C.A.  721,  727);   (2)  Plaintiff  cannot  recover  for  harm  he 
could  have  foreseen  and  avoided  by  reasonable  effort  without  undue 
expense.   (Henrici  v.  South  Feather  Land  etc.  Co..  177  C.  442,  449) 

Under  the  aforesaid  rule  of  minimizing  damages,  in  order 
to  avoid  extensive  damage  which  may  be  caused  by  heavy  rain,  if  San 
Francisco  Stadium,  Inc.,  neglects  or  refuses  to  perform  the  work 
included  in  the  contract,  the  City  may  undertake  to  do  the  work  and 
bill  same  to  San  Francisco  Stadium,  Inc. 

However,  I  would  advise  that  before  City  undertakes  to  do 
said  work  written  demand  should  first  be  made  on  San  Francisco 
Stadium,  Inc.,  and  notification  given  that  if  said  work  is  not  com- 
menced immediately  the  City  will  undertake  to  cause  said  work  to  be 
done  for  and  on  account  of  San  Francisco  Stadium,  Inc. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:  Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


JC/WFB 


OPINION  NO.  1487 
November  10,  i960 


SUBJECT:   RIGHT  OF  CITY  AND  COUNTY  EMPLOYEE  WHO  WORKS  IN 
SAN  FRANCISCO  TO  RESIDE  OUTSIDE  SAN  FRANCISCO 
WHERE  HUSBAND,  ALSO  A  CITY  AND  COUNTY  EMPLOYEE, 
IS  ENTITLED  TO  RESIDE  OUTSIDE  SAN  FRANCISCO. 


Gentlemen: 

Your  request  for  an  opinion  Is  as  follows: 

REQUEST 

"For  a  number  of  years  the  Recreation  & 
Park  Department  employed  at  its  Sharp  Park 
Golf  Course  a  Mr.  &  Mrs.  Van  Hook.   The  hus- 
band worked  as  a  gardener  and  the  wife  as  a 
counter  attendant  in  the  clubhouse  cafeteria. 
The  couple  established  residence  in  Sharp 
Park . 

"A  few  years  ago  the  Department  ceased 
operation  of  the  cafeteria  and  leased  the 
activity  to  a  concessionaire.   As  a  result 
it  was  necessary  to  transfer  Mrs.  Van  Hook 
to  Fleishhacker  Playfieldin  San  Francisco. 
Mr.  Van  Hook  is  still  employed  as  a  gardener 
at  Sharp  Park. 

"The  question  of  the  legality  of  Mrs.  Van 
Hook's  residence  in  Sharp  Park  has  now  arisen. 

"Under  the  above  circumstances  would 
Mrs.  Van  Hook  be  legally  permitted  to  reside 
in  Sharp  Park?   The  situation  would  seem  to 
be  analogous  to  one  of  the  individuals  in- 
volved being  permitted  to  reside  out  of  town 
for  health  reasons.   Would  the  other  not  be 
permitted  also  to  live  out  of  town? 

"Your  advice  on  the  above  will  be  deeply 
appreciated. " 

OPINION 

The  residence  requirements  applicable  to  employees  of 
the  City  and  County  are  set  forth  in  certain  provisions  of  the 
Administrative  Code  of  the  City  and  County  of  San  Francisco. 

Section  16.99  of  the  Administrative  Code  provides  as 
follows : 
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"All  persons  appointed  to  offices  or 
employments  in  the  city  and  county  service 
shall  continue  to  be  residents  of  the  city 
and  county  during  the  incumbency  of  their 
office  or  period  of  employment;  provided, 
however,  that  persons  appointed  to  offices 
or  employments  for  which  the  residence  re- 
quirement of  section  16.98  of  this  Code  has 
been  waived  by  the  board  of  supervisors 
pursuant  to  section  16.100  of  this  Code,  or 
as  members  of  the  uniformed  force  of  the  police 
department  shall  become  residents  of  the  city 
and  county:    (a)  if  the  position  is  subject 
to  civil  service  examination  within  six  months 
after  completion  of  the  probationary  period 
prescribed  by  the  Charter;  (b)  if  the  position 
is  not  subject  to  civil  service  examination, 
within  one  year  after  appointment  thereto,  and 
shall  continue  to  be  residents  during  the  in- 
cumbency of  their  office  or  period  of  their 
employment;  provided  further,  that  where  an 
employee  who  is  a  resident  of  the  city  and 
county  at  time  of  appointment  and  is  assigned 
to  a  position,  the  usual  and  major  duties  of 
which  require  his  daily  presence  at  places 
outside  the  city  and  county,  he  may  establish 
and  continue  a  residence  convenient  to  his 
place  of  employment  during  such  assignment. 
The  establishment  of  such  a  residence  shall 
not  in  any  way  affect  the  civil  service  or 
other  employment  rights  of  the  employee." 
(Ord.  No.  166-58,  §3.) 

As  you  can  see,  the  last  proviso  in  this  section  entitles  Mr.  Van 
Hook  to  reside  in  the  Sharp  Park  area.   However,  this  exception 
concerns  the  employee  himself  and  does  not  take  into  account  a 
situation  where  the  employee's  spouse  may  also  be  a  City  and  County 
employee  whose  place  of  work  is  in  San  Francisco.   Section  16.100 
provides  as  follows : 

"After  considering  the  needs  of  the  service, 
the  board  of  supervisors  may,  upon  the  recommenda- 
tion of  either  the  commission,  if  any,  or  the 
department  head  concerned  and  approval  of  the  mayor, 
and  if  the  position  is  subject  to  civil  service 
examination,  upon  approval  by  the  civil  service 
commission,  by  resolution,  waive  the  requirements 
of  sections  16.98  and  16.99  of  this  Code  as  to  the 
residence  of  any  and  all  the  offices  and  employments 
described  therein." 
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Section  16.103  authorizes  the  Retirement  Board  to  grant 
an  employee  permission  to  reside  outside  the  City  and  County  on 
account  of  the  ill  health  of  the  employee  or  of  a  member  of  his 
immediate  family.   Ill  health  is  the  sole  basis  upon  which  the 
Retirmement  Board  is  authorized  to  grant  such  permission. 

The  present  residence  requirements  established  by  the 
Administrative  Code  may  therefore  be  summarized  as  follows: 

1.  The  general  rule  is  that  all  employees  must 
reside  in  San  Francisco. 

2.  An  employee  may  reside  outside  San  Francisco 
if  he  comes  within  one  of  the  following  ex- 
ceptions to  the  general  rule: 

(a)  His  usual  and  major  duties  require  his 
daily  presence  at  a  post  outside  the 
City  and  County; 

(b)  The  Board  of  Supervisors  has  waived  the 
residence  requirement  pursuant  to  the 
provisions  of  Section  16.100;  or 

(c)  The  Retirment  Board  has  given  the  employee 
permission  to  reside  outside  the  City  and 
County  on  account  of  the  ill  health  of  the 
employee  or  of  a  member  of  his  immediate 
family. 

It  is  a  general  rule  of  a  statutory  construction  that  if 
an  ordinance  enumerates  express  exceptions  to  a  requirement  set 
forth  in  the  ordinance,  such  enumeration  impliedly  excludes  all 
other  exceptions.   (Estate  of  Pardue,  22  C.A.  2d  178.)   The  £nly 
exceptions  to  the  requirement  that  all  City  and  County  employees 
reside  in  San  Francisco  are  those  listed  under  number  2, above. 
It  is  clear  from  the  facts  stated  in  your  request  that  Mrs.  Van 
Hook  does  not  come  within  any  of  these  exceptions. 

Consequently,  under  the  provisions  of  the  Administrative 
Code,  as  it  is  presently  written,  I  am  compelled  to  the  harsh  con- 
clusion that  Mrs.  Van  Hook  cannot  legally  reside  outside  San 
Francisco  while  employed  by  the  City  and  County  at  a  post  situated 
in  San  Francisco. 

I,  of  course,  fully  recognize  that  it  is  the  fundamental 
law  of  this  state  that  the  husband  is  the  head  of  the  family  and, 
as  such,  has  the  right  to  select  the  place  of  the  family  residence. 
(Civil  Code,  Section  156.)  However,  this  does  not  change  the 
conclusion  stated  in  the  last  paragraph. 


OPINION  NO.  1487 
November  10,  i960 
Page  4 

The  City  and  County  is  empowered  to  impose  conditions 
upon  employment  with  the  City  and  County.   Upon  obtaining  such 
employment,  one  must  comply  with  all  the  applicable  conditions 
imposed  by  the  Charter  and  ordinances.   The  Administrative  Code, 
as  presently  in  effect,  demands  that  all  City  and  County  employees 
reside  within  the  limits  of  the  City  and  County,  unless  they  come 
within  one  of  the  exceptions  listed  above. 

The  factual  situation  involved  here  is  extremely  unusual 
and  obviously  was  not  contemplated  when  the  provisions  of  the 
Administrative  Code  relating  to  residence  were  enacted.    If  you 
should  desire  to  introduce  remedial  legislation,  I  would,  of  course, 
be  happy  to  assist  you  in  drafting  such  legislation. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Raymond  S.  Kimbell,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge 

San  Francisco  17 ,    California 
Attn:   Mr.  John  S.  McDonald 


DJG/BJW 


OPINION  NO.  1488 
November  14,  i960 


SUBJECT:   LICENSE  FEE  ON  BUSINESS  OF  TRUCKING  -   HAULING 
HELD  LAWFUL. 

Gentlemen: 

I  am  in  receipt  of  a  proposed  ordinance  amending 
Article  2,  Part  III  of  the  San  Francisco  Municipal  Code, 
by  adding  thereto  Section  113  relating  to  license  fees  for 
trucking  -  hauling. 

My  opinion  is  requested  as  to  the  legality  of 
said  proposed  ordinance  in  view  of  the  recent  ruling  of 
the  District  Court  of  Appeal  in  Biber  Electric  Co.  v.  City 
of  San  Carlos,  1  31  A.C.A.  399- 

Paragraph  (b)  of  the  proposed  section  113  is 
relevant  to  this  opinion  and  provides  as  follows: 

"(b)   Fee  Imposed.   Every  person  whose 
business,  in  whole  or  in  part,  is  that  of 
operator  of  any  motor  vehicle  for  the  trans- 
portation of  property  for  hire  or  reward,  and 
who  in  the  course  of  that  business  uses  the 
public  streets  and  highways  of  this  city  for 
the  purpose  of  such  operation,  shall  pay  a 
license  fee  for  each  year,  or  fractional  part 
thereof,  of  such  operation,  the  amount  of 
which  shall  be  determined  as  provided  in  this 
section." 


OPINION 

Subject  only  to  the  limitations  and  restrictions 
appearing  in  the  Constitution  and  its  Charter,  the  City 
and  County  of  San  Francisco  has  the  power  to  levy  license 
taxes  on  all  classes  of  business  conducted  within  its  bound- 
aries.  ( West  Coast  Advertising  Co.  v.  City  and  County  of 
San  Francisco,  14  Cal.  2d  51b,  95  Pac.  2d  133.) 

That  the  operation  upon  city  streets  of  vehicles 
in  transportation  of  property  for  hire  or  reward  is  a 
business  properly  the  subject  of  municipal  licensing  has 
received  consistent  judicial  recognition.   (California 
Fireproof  Storage  Company  v.  City  of  Santa  Monica,  20b  Cal. 
714,  2Y5  Pac.  94d;   The  Emporium  v.  City  of  San  Mateo, 
177  Cal.  622,  171  Pac.  343;  Bramman  v.  Alameda,  lb2~Cal.  643, 
124  Pac.  243;  Sacramento  v.  California  Stage  Co.,  12  Cal. 
134.) 
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It  has  been  expressly  decided  that  a  municipality 
can  impose  a  valid  license  tax  on  trucks  operated  for  hire 
and  graduate  such  tax  in  proportion  to  their  unladen  weights 
through  the  employment  of  the  precise  language  contained 
in  proposed  Section  113  (b).   (City  of  Los  Angeles  v.  Tanna- 
hill,  105  C.A.  2d  541,  233  P.  2d  671 j  see,  also,  Security" 
Truck  Line  v.  City  of  Monterey,  117  C.A.  2d  441,  2^6  P.  2d 
366,  257  P.  2d  755.) 

Recently,  the  District  Court  of  Appeal  had  before 
it  an  ordinance  requiring  the  owner  of  every  commercial 
vehicle  driven  on  any  city  street  by  any  person  or  firm 
subject  to  business  licensing  within  the  city  to  purchase 
and  display  a  certain  emblem  on  or  near  the  left  door  of 
such  vehicle.   The  taxable  transaction  was  the  use  of  city 
streets  by  commercial  vehicles  of  business  licensees,  and 
the  ordinance  was  held  invalid  as  attempting  to  impose 
additional  requirements  in  a  field  pre-empted  by  the  State 
of  California.   (Biber  Electric  Company  v.  City  of  San 
Carlos,  101  A. C.A.  399.) 

The  Biber  case  does  not  purport  to  hold  either 
that  a  revenue  producing  business  license  ordinance  may 
not  graduate  its  license  fees  according  to  the  number  of 
vehicles  used  in  a  business  or  that  sticker  type  receipts 
or  other  identifying  emblems  may  not  be  required  to  be  dis- 
played on  the  vehicles  of  licensees  where  the  number  of 
such  vehicles  measures  the  fees  to  be  paid.   (Biber  Electric 
Company  v.  City  of  San  Carlos,  supra,  pp.  401-402. ) 

Further,  the  ordinance  here  proposed  is  one  which 
licenses  and  regulates  the  operation  of  vehicles  for  hire, 
a  power  granted  to  local  authorities  by  Section  2110  of 
the  Vehicle  Code,  [formerly.  Vehicle  Code  Section  459(b)], 
a  field  recognised  as  not  pre-empted  in  the  Biber  decision. 
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It  is,  therefore,  my  opinion  that  the  proposed 
ordinance,  which  I  have  revised  in  secondary  particulars 
and  separately  submit  for  your  consideration,  is  a  lawful 
license  levy  upon  the  business  of  transporting  property 
for  hire  in  the  City  and  County  of  San  Francisco. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Finance  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  Calif. 

Attn.   Robert  J.  Dolan 

Clerk  of  the  Board 


OIV/TJB 


OPINION  NO.  1489 
November  14,  i960 


SUBJECT:   APPLICATION  OP  CHARTER  SECTION  158.2  TO 

BOARD  OP  SUPERVISORS  -  ELECTIVE  OFFICERS. 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Judiciary  Committee  had  for 
consideration  at  its  meeting  of  August  11th, 
a  request  of  the  San  Francisco  Municipal 
Parks  Employees  Union  that  elective  officers 
be  permitted  to  become  members  of  the  Retire- 
ment System. 

"Presently,  all  elective  officers  except 
Supervisors  are  members  of  the  Retirement 
System. 

"Charter  section  I58.I,  a  new  section 
ratified  in  1947,  states  in  part:   'Not- 
withstanding the  provisions  of  section  158 
of  this  charter,  elective  officers,  except 
members  of  the  board  of  supervisors  and  of 
boards  and  commissions,  shall  be  members  of 
the  San  Francisco  City  and  County  Employees' 
Retirement  System.  .  . ' 

"Charter  section  158.2,  a  new  section 
ratified  in  1953,  states  in  part:   'Not- 
withstanding the  provisions  of  section  158.I 
of  this  charter,  elective  officers,  except 
members  of  boards  and  commissions,  shall  be 
members  of  the  San  Francisco  City  and  County 
Employees'  Retirement  System.  .  .' 

"The  question  was  raised  at  the  Judiciary 
Committee  meeting  as  to  whether  the  interpreta- 
tion of  charter  section  158.2  would  permit 
Supervisors  to  become  members  of  the  Retirement 
System  in  view  of  their  particular  inclusion  in 
charter  section  158.I  and  the  omission  of  'members 
of  the  Board  of  Supervisors'  from  the  exception 
in  charter  section  158.2. 

"Your  early  advice  will  be  appreciated  by 
the  members  of  the  Judiciary  Committee." 
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OPINION 


You  have  asked  if  members  of  tne  Board  of  Supervisors 
are  included  within  tne   exception  provision  of  Charter  Section 
158.2,  and  thereby  excluded  from  memoership  in  the  City  and 
County  of  San  Francisco  Employees'  Retirement  System.   Your 
Inquiry  is  predicated  upon  tne  fact  that  Cnarter  Section  158.1 
specifically  mentions  members  of  the  Board  of  Supervisors  as 
being  excluded  from  the  class  of  elective  officers  who  could 
be  within  the  Retirement  System,  while  Section  158.2  makes  no 
specific  mention  of  tne  members  of  tne  Board  of  Supervisors, 
butreads:   "...  elective  officers,  except  members  of  boards 
and  commissions.  .  '.    7"         (Emphasis  added.) 

Sections  158.I  and  158.2  apply  only  to  elective 
officers  and  tneir  status  within  tne  Retirement  System.   The 
exception,  provided  in  158.I  and  carried  over  into  158.2, 
applies  to  those  elective  officers  who  are  members  of  boards 
and  commissions.   There  is  no  doubt,  of  course,  that  Super- 
visors are  members  of  a  board.   (Charter  Sections  9,    10,  22 
and  others. ) 

The  original  language  in  Section  158.I,  which  reads, 
".  .  .  elective  officers,  except  members  of  the  board  of 
supervisors  and  of  boards  and  commissions,  .  .  .  ."  in  so  far 
as  it  specifically  refers  to  "members  of  the  board  of  supervisors" 
was  redundant, and  when  Section  158.2  was  enacted  it  became  apparent 
that  the  pnrase  "...  elective  officers,  except  members  of  boards 
and  commissions.  ..."  was  sufficient  to  exclude  Supervisors,  who 
are  elected  to  a  board.   Therefore,  it  was  not  necessary  to  specifi- 
cally mention  the  Supervisors  in  Section  158.2  so  long  as  the 
qualifying  phrase  "except  members  of  boards  and  commissions"  was 
retained.   The  specific  reference  to  members  of  the  Board  of 
Supervisors  in  Section  158.I  was  due  to  an  abundance  of  caution. 
The  surplusage "members  of  the  board  of  supervisors"  was  thus 
eliminated  in  Section  158.2. 

Another  compelling  reason  to  support  this  conclusion  is 
the  rule  of  law  known  as  contemporaneous  administrative  construction, 
Section  158.2  was  ratified  in  1952  and  became  effective  in  1953. 
At  that  time,  and  up  to  the  present  time,  there  has  oeen   no  con- 
tention that  the  intent  of  the  amendment  was  to  remove  the  exception 
excluding  Supervisors  from  the  Retirement  System.   The  administra- 
tive officials  charged  with  managing  the  Retirement  System  inter- 
preted the  amendment  to  effect  other  changes,  but  not  to  include 
Supervisors  within  the  Retirement  System  .  Contemporaneous  construct- 
ion given  to  a  statute  by  the  officials  charged  with  its  adminis- 
tration is  entitled  to  great  weight,  especially  where  it  is  long 
continued,  acquiesced  in  by  persons  having  an.  interest  in  the 
matter,  and  relied  upon  by  the  public.    (George  v.  Dept.  of 
Alcoholic  Beverage  Control,  149  CA.2d  702;  30b  P.  2d  773;  Matthews 
v.  Civil  Service  Commission,  15S  C.A.  2d  169;  322  P.  2d  234. ) 
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In  the  instant  case,  the  administrative  officials  (Retirement 
System)  have,  for  over  seven  years,  interpreted  Section  153.2 
as  retaining  the  exclusion  applied  to  members  of  the  Board  of 
Supervisors  as  it  previously  existed  under  Section  158.I.   Further, 
the  persons  interested  in  the  matter  (members  of  the  Board  of 
Supervisors)  have  acquiesced  in  the  administrative  interpretation 
of  Section  158.2  and  have  not,  either  immediately  after  the  section 
became  effective  or  at  any  time  in  the  seven  years  following  enact- 
ment, contended  that  the  section  was  amended  with  the  intention  of 
including  them  within  the  retirement  provisions.   Lastly,  the 
public  has  also  relied  upon  this  administrative  determination  for 
the  past  seven  years. 

When  we  look  to  the  changes  effected  by  Section  158. 2, 
as  respects  elective  officers,  we  can  perceive  the  real  reason 
for  the  amendment.   Under  Section  158.I  certain  limitations  were 
placed  on  elective  officers'  participation  in  the  Retirement 
System  (i.e.,  $1,000.00  per  month  maximum  salary  limit  as  respects 
benefits  and  contributions  to  the  Retirement  System;  limit  of 
$500.00  per  month  retirement  benefit).   Section  158.2  of  the 
Charter  changed  the  benefits  and  contributions  so  that  Charter 
Section  165.2  would  govern  elective  officers'  participation  in 
the  System,  and  removed  the  $500.00  maximum  benefit  limitation. 

The  argument  to  the  voters  for  Proposition  "P"  (adding 
Section  158.2)  indicated  that  the  passage  of  the  proposed  admend- 
ment  would  liberalize  retirement  benefits,  in  accordance  with 
Charter  Section  165.2,  to  bring  the  benefits  into  line  with  the 
provisions  governing  miscellaneous  employees  generally.   The 
argument  concluded,  "Tends  to  unify  and  equalize  the  retirement 
provisions  of  the  charter." 

In  the  Title  of  Proposition  "P"  (adding  Section  158.2) 
it  was  stated:   "Adds  Charter  Section  158.2;  subjects  elective 
offices  other  than  board  memberships,  which  already  are  subject 
to  the  retirement  system, to  major  retirement  provisions  affecting 
miscellaneous  employees;  provides  for  contributions,  credits  and 
options."   (Emphasis  added.)  This  clearly  indicated  an  intent, 
as  the  argument  stated,  to  liberalize  benefits  for  those  elective 
officers  already  in  the  Retirement  System  by  virtue  of  Section 
158.1.   The  Supervisors,  of  course,  were  excluded  under  Section 
158.I.   A  title  of  a  proposed  ordinance,  or  amendment  to  an 
ordinance,  must  contain  all  subjects  embraced  in  the  ordinance, 
or  the  ordinance  will  be  void  as  to  that  portion  not  included 
in  the  title.   (Charter  Section  13,  paragraph  2.)  The  same 
reasoning  would  apply  to  Charter  amendments. 

Nowhere  in  the  argument  to  the  voters,  or  in  the  Title 
of  the  proposed  amendment,  was  any  reference  made  to  a  broadening 
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of  the  class  of  elective  officers  previously  covered  under  Section 
158.1. 

For  these  reasons,  it  is  my  opinion  that  Charter  Section 
158.2  does  not  include  members  of  the  Board  of  Supervisors  within 
the  Retirement  System.   The  qualifying  language  in  Section  158.2 
"except  members  of  boards  and  commissions"  retains  the  exclusion 
applied  to  Supervisors  that  appeared  in  Section  158.I. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,    California 


MBF/NSW 


OPINION  NO.  1490 
November  15,  1960 


SUBJECT:   REDUCTION  OF  1960  VACATION  ALLOWANCE  DUE  TO 
LEAVE  OF  ABSENCE  WITHOUT  PAY,  TAKEN  IN  1959 

Gentlemen: 

I  am  in  receipt  of  your  inquiry  concerning  the  administra- 
tion of  the  present  vacation  ordinance  as  it  relates  to  the  reduc- 
tion of  vacation  allowance  as  a  result  of  a  leave  of  absence  without 
pay  since  the  last  vacation. 

Your  inquiry  concerns  the  effect  of  the  vacation  ordinance 
with  respect  to  the  following  factual  situation:  An  employee  took  a 
six-month  leave  of  absence  without  pay,  said  leave  extending  from 
May  20,  1959,  to  November  20,  1959.  Prior  to  taking  said  leave,  the 
employee  took  the  1959  vacation.  The  employee  has  not  taken  further 
leaves  of  absence.   The  employee  has  now  been  informed  that  as  a 
consequence  of  having  taken  the  leave  of  absence  in  1959,  her  vaca- 
tion allowance  for  1960  would  be  reduced  by  1\   days  under  the 
provisions  of  the  present  vacation  ordinance.  The  employee  has 
protested  this  reduction,  claiming  that  since  she  had  taken  the 
leave  of  absence  under  the  provisions  of  the  vacation  ordinance  in 
effect  in  1959,  she  is  entitled  to  the  grace  period  of  two  months 
allowed  in  computing  reduction  of  vacation  allowance  under  the  old 
vacation  ordinance.   Consequently,  it  is  her  contention  that  a 
deduction  of  only  5  days,  rather  than  1\   days,  should  be  made. 

OPINION 

The  vacation  ordinance  in  effect  in  1959  provided  as 
follows : 

"Deductions  for  days  of  absence.   One  day's 
pay  shall  be  deducted  from  the  vacation  allowance 
for  each  thirty  calendar  days  of  absence  without 
pay  in  excess  of  sixty  days  of  absence  without 
pay  since  the  preceding  vacation  ..." 
(Ordinance  No.  9514) 

The  effect  of  this  provision  was  to  grant  an  employee  a 
two-month  period  of  grace  for  absences  without  pay  for  personal 
reasons.   In  accordance  with  this  provision,  the  reduction  of 
vacation  allowance  was  calculated  beginning  with  the  third  month  of 
a  leave  of  absence.   Stated  another  way,  an  employee  earned  vacation 
time  during  the  first  two  months  of  a  leave  of  absence. 
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The  present  vacation  ordinance,  originally  passed  on 
March  14,  1960,  and  amended  on  April  18,  1960,  provides  as  follows: 

"Vacation  allowance  provided  for  in  Section 
151.4  of  the  Charter  shall  be  reduced  by  one-twelfth 
of  the  total  annual  vacation  allowance  for  each 
twenty-two  accumulated  working  days  of  absence 
without  pay  since  the  last  vacation.  .  .  " 
(Sec.  16.11(b),  Administrative  Code) 

Said  ordinance  is  expressly  made  applicable  to  the  calen- 
day  year  1960. 

As  I  have  heretofore  ruled,  vacation,  once  earned,  is  a 
right  of  which  the  employee  cannot  be  deprived.   (Opinions  Nos .  827, 
847,  872  and  915.)  Consequently,  if  an  employee  has  acquired  the 
right  to  vacation  under  the  terms  of  the  former  vacation  ordinance, 
the  present  vacation  ordinance  cannot  operate  retroactively  so  as 
to  diminish  that  right.  Although  the  present  vacation  ordinance 
provides  that  it  shall  be  effective  as  of  January  1,  1960,  and  is 
to  be  applicable  to  the  calendar  year  1960,  it  cannot  affect  vaca- 
tion rights  acquired  by  an  employee  prior  to  the  date  of  the 
enactment  of  the  ordinance. 

Under  the  facts  set  forth  in  your  request,  the  employee 
in  question  enjoyed  a  full  vacation  during  the  calendar  year  1959. 
Subsequent  to  the  vacation  period  in  1959,  this  employee  took  a  six 
months1  business  leave  of  absence  without  pay.  The  ordinance  which 
applied  at  the  time  of  the  leave  of  absence  provided  that  one- 
twelfth  of  the  annual  vacation  should  be  deducted  for  each  thirty 
days  of  leave  without  pay  after  the  first  sixty  days.   Consequently, 
the  particular  employee  would  be  subject  to  a  deduction  of  only  five 
days  from  any  vacation  allowance  which  she  might  have  earned  since 
her  last  vacation.  These  five  days  represent  the  four  months  during 
1959  where  the  employee  earned  no  vacation  because  of  her  being  on 
leave  without  pay. 

In  1960,  the  vacation  ordinance  was  amended  to  read  as 
quoted  earlier  in  this  opinion,  and  now  provides  that  for  each 
twenty-two  days  of  absence  without  pay  one-twelfth  of  the  vacation 
shall  be  deducted.  Thus,  an  employee  taking  a  leave  of  absence 
under  the  new  ordinance  is  now  charged  with  a  complete  pro  rata 
loss  of  vacation.  However,  as  I  have  indicated,  any  attempt  to 
apply  the  provisions  of  the  1960  ordinance  retroactively  to  rights 
earned  in  1959  would  be  unconstitutional.  The  employee,  under  the 
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ordinance  in  effect  at  the  time  the  leave  of  absence  was  taken, 
earned  vacation  during  the  first  sixty  days  of  the  leave,  and  this 
earned  portion  may  not  be  taken  away  by  a  subsequent  change  in  the 
language  of  the  ordinance  in  1960. 

It  should  be  noted  that  the  factual  situation  involved 
herein  results  from  the  change  in  the  ordinance  relating  to  deter- 
mination of  vacation  allowance.   Since  vacation  allowance  in  future 
years  will  be  determined  pursuant  to  the  present  vacation  ordinance, 
this  factual  situation  will  not  occur  after  this  year. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 

Attn:  Harry  Albert,  Personnel  Director 
In-Service  Activities 


DJG/BJW 


CITY  AND  COUNTY  OF  SAN   FRANCISCO 


DION  R.  HOLM 

CITY  ATTORNEY 

CITY  HALL 


MO.   14S0-A 


November  17.  I960 


Mr.  Robert  J.  Solan 
Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 


Dear  Mr.  Solan; 


The  operation  of  the 
is  governed  by  Part  II,  C 
Municipal  Code  known 

Any 
by  the  Board  of 
Charter  provides  as  fellows i 


Since  Articl 
can  be 


program  in  San  Francisco 
rticle  9  of  the  San  Francisco 

e. 

made  in  this  code  can  be  done 
13  of  the  San  Francisco 


by  an  ordinance 
the  particular  sections 
sections  thereto. 

c  Code  was  adopted  by  Ordinance  it 
of  Supervisors. 


It  muvfc^hjuptilnted  out  that  a  contract  does  exist 
between  the  San  Francisco  Tow  Car  Association  and  the  Purchaser 
of  San  Francisco  under  authority  of  Section  163  of  Article  9  of 
the  Traffic  Code.  The  contract  is  in  effect  until  September  16, 
19^3,  with  the  provision  that  the  contract  may  be  terminated 

S  either  party  on  the  anniversary  date  of  the  contract  by 
ving  60  days  written  notice  prior  to  September  16,  1961. 


Your  letter 
operation  of  the  towaway 


problem 
as  follows: 


concerning  trie 


Mr.  Robert  J.  Dolan  -2-  November  17,  I960 

Clerk  of  the  Board 

1)  Storage  lots  are  sometimes  unattended. 

The  contract  In  effect  at  this  time  provides  that 
"Such  premies  shall  be  accessible  for  release  of 
towed  vehicles  at  all  times  .  .  .  "  This  language 
indicates  that  someone  should  be  on  duty  24  hours 
of  the  day  so  that  stored  vehicles  could  be 
obtained . 

2 )  Storage  lots  are  not  enclosed. 

The  contract  provides  that  an  operator  shall  store 
a  vehicle  towed  under  the  agreement  on  his  own 
premises  or  premises  under  his  control.  This 
language  of  the  contract  does  not  provide  for  an 
enclosed  garage  as  the  word  premises  is  defined 
generally  as  referring  to  a  piece  of  land. 

3)  A  clearance  must  be  obtained  from  a  police  station 
before  the  car  will  be  released^ 

Section  171  of  Article  9  of  the  Traffic  Code 
authorizes  the  Purchaser  and  The  Police  Commission 
to  make  rules  and  regulations  which  would  implement 
the  system.  Rule  12  of  the  above  mentioned  rules 
specifies  that  a  release  be  obtained  from  the 
Police  Department  before  the  car  may  be  removed 
from  the  lot. 

4)  Towaway  charges  appear  to  be  excessive. 

The  amount  of  charges  to  be  made  by  the  tow  car 
operators  Is  part  of  the  contract.  However,  the 
Board  of  Supervisors  in  its  legislative  function 
could  hold  hearings  to  determine  what  charges 
could  be  considered  fair  and  include  the  amounts 
to  be  charged  in  amending  Article  9  of  the 
Traffic  Code. 
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Dlerk  of  the  Board 

The  important  factor  to  be  considered  is  that  the 
3oard  of  Supervisors  may  amend  the  towaway  ordinance  as  it  sees 
Pit  subject  however  to  the  contract  in  effeot  at  this  time 
■rtiich  may  be  cancelled  by  written  notice  but  not  before 
September  19-61. 

■ 

You  are  advised  accordingly. 

Yours  truly, 

d  beei 

DION  a.  HOLM 
City  Attorney 
as  ov«. 
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OPINION  NO.  1491 
November  21,  1960 


SUBJECT:   VALIDITY  OF  RETROACTIVE  EFFECT  OF  SALARY  ORDINANCE 
AMENDMENT  ESTABLISHING  POSITION  OF  INSPECTOR  IN 
POLICE  DEPARTMENT 

Gentlemen: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"On  October  14,  1960  a  Salary  Ordinance  amendment 
became  effective  establishing  a  new  position  of 
Inspector  in  the  Police  Department.   The  ordinance,  by 
its  terms,  carries  a  retroactive  date  as  of  September  9, 
1960.  Funds  had  been  provided  for  the  position  in  the 
Appropriation  Ordinance  which  became  effective  July  1, 
1960,  but  the  companion  item  in  the  Salary  Ordinance 
was  overlooked  until  October  14,  1960. 

"It  is  the  desire  of  the  Chief  of  Police  that  the 
appointment  of  the  Inspector  be  effective  as  of  Septem- 
ber 9,  1960  rather  than  on  the  effective  date  of  the 
amendment  of  the  Salary  Ordinance,  October  14,  1960. 

"Section  73  of  the  Charter  provides  that  the 
Salary  Ordinance  shall  constitute  the  legal  basis  for 
check  by  the  Civil  Service  Commission  or  the  Controller 
as  to  the  legality  of  the  creation  of  any  position. 
Your  opinion  is  invited  therefore  as  to  whether  the 
Civil  Service  Commission  can  certify  and  approve  a 
timeroll  submitted  to  compensate  the  Inspector  from 
September  9,  1960,  it  being  the  present  view  of  the 
Commission  that  the  appointment  of  the  Inspector  can 
only  be  made  on  the  date  the  Salary  Ordinance  became 
effective,  in  this  case,  October  14,  1960." 

OPINION 

According  to  your  request,  funds  for  the  new  position  of 
Inspector  in  the  Police  Department  were  provided  for  in  the  annual 
appropriation  ordinance  enacted  by  the  Board  of  Supervisors  and 
effective  July  1,  1960.   Consequently  no  further  legislation  is 
necessary  to  create  the  position,  since  the  appropriation  of  the 
funds  creates  the  position.   (See  Section  73  of  the  Charter.) 
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Section  73  of  the  Charter,  however,  further  requires  that 
the  number  and  rates  of  compensation  for  all  positions  created  by 
the  appropriation  ordinance  "shall  be  established  and  enumerated  in 
an  ordinance  continuing  and  creating  positions  in  city  and  county 
departments  and  offices ,  and  providing  the  rates  of  compensation 
therefor,  which  ordinance  shall  be  passed  or  amended  at  the  same 
time  as  the  annual  or  supplemental  appropriation  ordinance  is 
passed."  Section  73  further  provides:   The  said  ordinance  shall 
constitute  the  legal  basis  for  check  by  the  civil  service  commission 
or  the  controller  as  to  the  legality  of  the  creation  of  any  position 
in  the  city  and  county  service  and  the  rate  of  compensation  fixed 
therefor." 

Apparently,  from  the  facts  stated  in  your  request,  the 
provisions  of  Section  73  quoted  above  were  not  complied  with  as 
regards  the  new  position  of  Inspector,  and,  consequently,  on  Septem- 
ber 9,  1960,  when  funds  became  available  under  the  appropriation 
ordinance  for  this  position,  the  position  was  not  enumerated  in  the 
salary  ordinance  and  there  was  no  method  whereby  you  could  check  the 
legality  of  the  creation  of  the  position.  However,  the  amendment  to 
the  salary  ordinance  as  finally  passed  on  October  14,  1960,  covered 
the  position  for  which  funds  were  made  available  by  the  annual  appro- 
priation ordinance.   Since  the  ordinance  was  passed  subsequent  to 
September  9,  the  date  upon  which  funds  were  made  available  for  the 
position,  it  was  necessary  that  a  retroactive  date  be  placed  in  the 
ordinance  in  order  that  the  amendment  would  comply  with  the  provi- 
sions of  Section  73. 

There  is  nothing  inherently  wrong  with  a  statute  or  ordi- 
nance which  operates  retroactively.  The  rule  against  retroactive 
legislation  applies  only  to  those  ordinances  which  would  interfere 
with  substantive  or  vested  rights.   Ordinances  that  are  procedural, 
such  as  the  amendment  to  the  salary  ordinance  referred  to  in  your 
request,  may  be  made  effective  retroactively,  since  they  in  no  way 
concern  substantive  or  vested  rights.   (See  45  Cal .  Jur.  2d,  Stats., 
sec.  26,  pp.  552-553.) 

Therefore,  I  advise  you  that  it  is  quite  proper  and  legal 
for  the  ordinance  in  question  to  apply  retroactively  to  September  9, 
1960,  and  you  may  therefore  legally  approve  any  timeroll  presented 
from  that  date  on  covering  the  position  of  Inspector  in  the  Police 
Department. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Civil  Service  Commission 
151  City  Hall 

San  Francisco  2,  California 
Attention:   Mr.  George  J.  Grubb,  General  Manager,  Personnel 

BC/BJW 


OPINION  NO.  11+92 
November  21,  I960 


SUBJECT:   COMPREHENSIVE  ZONING  ORDINANCE;  EFFECT  ON 
FREEWAYS  SPECIFIED  IN  MASTER  PLAN 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Public  Buildings,  Lands  and  City  Planning 
Committee  has  directed  that  the  attached  letter 
from  the  Property  Owners  Association,  550  Taraval 
Street,  under  date  of  October  30,  1959?  be  sent  to 
you  for  answer  to  the  questions  contained  therein 
as  to  whether  or  not  incorporation  of  the  existing 
Master  Plan  into  the  new  zoning  ordinance  could  be 
interpreted  as  reviving  certain  specified  freeways. 

"This  correspondence  was  received  by  the  Board 
of  Supervisors  subsequent  to  initial  passage  of  the 
ordinance  in  question." 

The  letter  referred  to  in  the  request  reads  as  follows: 

"It  has  been  called  to  my  attention  that  the 
text  of  the  proposed  Zoning  Ordinance  provides  in 
Sections  1  (a)  and  (e),  and  in  Section  202  d  (5), 
that  in  effect  the  existing  Master  Plan  is  the  stan- 
dard which  is  to  guide,  control  and  regulate  future 
growth  and  development  in  San  Francisco.   Specifi- 
cally, Section  1  (e)  states  that  use  and  location  of 
buildings  and  of  land  is  to  be  regulated  'to  obviate 
the  danger  to  public  safety  caused  by  undue  interfer- 
ence with  existing  or  prospective  traffic  movements 
on  . . .  streets  and  thoroughfares.' 

"This  can  only  mean  that  the  Trafficways  part  of 
the  Master  Plan  which  the  Planning  Commission  has 
steadfastly  refused  to  rescind  or  change  in  compli- 
ance with  the  Board's  January  1959  Resolution  against 
certain  Freeways  is  being  RE-ENACTED  by  the  Board  by 
adoption  of  this  wording  in  the  Zoning  Ordinance. 

"As  I  understand  it,  this  Ordinance  has  been 
heard  only  by  your  Public  Buildings,  Lands  and  City 
Planning  Committee.    I  believe  that  your  Streets 
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and  Highways  Committee  has  a  legitimate  legisla- 
tive interest  in  that  part  of  the  Ordinance  which 
adopts  by  incorporation  any  existing  Traff icways 
plan  of  the  Master  Plan. 

"At  the  very  least,  opinions  of  the  City 
Attorney,  the  Attorney  General  of  California  and 
the  independent  legal  staff  of  the  State  Division 
of  Highways  should  be  secured  to  determine  if  in 
their  opinion  the  re-enactment  and  incorporation 
of  the  existing  Master  Plan  revives  or  could  possi- 
bly be  interpreted  to  revive  legislatively  the 
Western,  Park  Presidio,  Panhandle,  Central,  Golden 
Gate,  Crosstown  and  Embarcadero  Freeway  plans  as  a 
component  part  of  the  zoning  ordinance.   I  do  not 
believe  that  you  would  want  to  set  back  progress 
made  in  intelligent  trafficways  planning  and  devel- 
opment in  the  last  year  by  inadvertent  inclusion  of 
the  referred  to  parts  into  the  Ordinance. 

"We  would  appreciate  hearing  from  you  relative 
to  the  subject  matter." 

OPINION 

The  assumptions  set  forth  in  the  foregoing  correspon- 
dence are  erroneous.    The  new  City  Comprehensive  Zoning  Ordi- 
nance, in  effect  May  2,  I960,  does  not  provide  that  the  existing 
Master  Plan  is  the  standard  which  is  to  guide,  control  and 
regulate  future  growth  and  development  in  San  Francisco  but 
merely  recites  that  one  of  the  purposes  of  the  adoption  of  the 
ordinance  was  .to  guide,  control  and  regulate  future  growth  and 
development  in  accordance  with  the  Master  Plan  of  the  City  and 
County  of  San  Francisco.    This  language  merely  operates  in  the 
area  covered  by  the  ordinance  which  relates  to  the  control  and 
regulation  of  private  land  uses  in  the  City  and  County  of  San 
Francisco.    One  of  the  salient  factors  in  determining  such 
land  use  is  the  effect  it  may  have  on  traffic  movements  on 
streets  and  thoroughfares  in  the  area.    The  Comprehensive  Zon- 
ing Ordinance  does  not  purport  to,  nor  does  it,  establish  or 
approve  the  location  of  freeways  in  the  City  and  County. 

It  is  true  that  the  Master  Plan  does  constitute  a 
broad  and  general  guide  and  pattern  for  the  coordinated  and 
harmonious  development  of  the  City  and  County.   However,  this 
is  not  established  by  virtue  of  the  provisions  of  the  new 
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Comprehensive  Zoning  Ordinance,  but  rather  by  virtue  of  the  pro- 
visions of  Section  116  of  the  Charter,  and  particularly  the  sec- 
ond paragraph  thereof,  which  reads  as  follows: 

"It  shall  be  the  function  and  duty  of  the 
commission  to  adopt  and  maintain,  including  necessary 
changes  therein,  a  comprehensive,  long-term,  general 
plan  for  the  improvement  and  future  development  of 
the  city  and  county,  to  be  known  as  the  master  plan. 
The  master  plan  shall  include  maps,  plans,  charts, 
exhibits,  and  descriptive,  interpretive,  and  analyti- 
cal matter,  based  on  physical,  social,  economic,  and 
financial  data,  which  together  present  a  broad  and 
general  guide  and  pattern  constituting  the  recommenda- 
tions of  the  commission  for  the  coordinated  and  har- 
monious development,  in  accordance  with  present  and 
future  needs,  of  the  city  and  county  and  of  any  land 
outside  the  boundaries  thereof  which  in  the  opinion 
of  the  commission  bears  a  relation  thereto." 

As  has  been  pointed  out  in  previous  opinions  of  this 
office,  the  Master  Plan,  promulgated  pursuant  to  the  provisions 
of  bection  116  of  the  Charter,  is  merely  recommendatory  and  advis- 
ory to  the  Board  of  Supervisors  and  is  not  binding  on  that  legis- 
lative body.    (See:  Opinion  No.  3928,  March  25,  19^7;  No.  1+133, 
May  2L+,  19^8;  No.  1161,  May  1,  1957.) 

You  are  therefore  advised  that  the  existing  Master 
Plan  has  not  been  legislatively  incorporated  into  the  provisions 
of  the  new  Comprehensive  Zoning  Ordinance,  and  its  adoption  by 
the  Board  of  Supervisors  does  not  in  any  sense  constitute  ap- 
proval of  the  freeways  set  forth  in  the  Master  Plan,  nor  in  any 
way  affect  the  Board' s  position  on  freeways  as  set  forth  in  its 
Resolution  No.  ^5-59  adopted  January  26,  1959. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  BOARD  OF  SUPERVISORS 
235  City  Hall 
San  Francisco  2 


Attention:  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 


TJB/BJW 


OPINION  NO.  1493 
November  22,  1960 


SUBJECT:   APPLICATION  OF  REPORT  OF  RESIDENTIAL  BUILDING 
RECORD  ORDINANCE  TO  CONTRACTS  EXECUTED  PRIOR 
TO  EFFECTIVE  DATE  THEREOF 


Dear  Sir: 

You  have  requested  tny  opinion  as  to  the  application  of 
Article  3.5  of  the  Housing  Code  to  certain  real  estate  transactions 
in  which  the  actual  conveyance  of  title  will  not  take  place  until 
sometime  subsequent  to  December  1,  1960. 

OPINION 

Article  3.5  of  the  Housing  Code  does  not  become  effective 
until  December  1,  1960.   On  that  date,  all  persons  who  are  subject 
to  its  terms  are  bound  to  comply  therewith. 

This  article  has  no  retroactive  effect  and  applies  only  to 
acts  which  are  to  be  performed  subsequent  to  its  effective  date. 
The  section  of  Article  3.5  which  deals  with  the  report  required 
and  the  waiver  provision  concerning  this  report  is  Section  351. 
This  section  reads  in  part  as  follows: 

"Prior  to  the  sale  or  exchange  of  any  residential 
building,  except  the  first  sale  or  exchange,  if  this 
occurs  within  one  year  of  the  date  of  the  Certificate 
of  Final  Completion  of  the  construction  of  the  building, 
the  owner  thereof,  or  his  authorized  agent,  shall  obtain 
from  the  Department  of  Public  Works,  Bureau  of  Building 
Inspection,  a  Report  of  Residential  Building  Record.   Said 
report  shall  set  forth  the  existing  authorized  occupancy 
or  use  of  said  residential  building  and  the  other  informa- 
tion prescribed  in  Section  351.2  hereinbelow. 

"Such  Report  of  Residential  Building  Record  shall  be 
delivered  by  the  owner,  or  the  authorized  agent  of  said 
owner,  to  the  buyer  or  transferee  of  said  residential 
building  prior  to  the  consummation  of  the  sale  or  exchange 
thereof,  and  the  buyer  shall  file  with  the  Department  of 
Public  Works ,  Bureau  of  Building  Inspection,  a  receipt 
therefor,  on  a  form  furnished  by  said  Bureau. 

"It  shall  be  unlawful  for  the  owner  of  such  residential 
building  to  sell  or  exchange  same  without  first  having  ob- 
tained and  delivered  to  the  buyer  the  Report  of  Residential 
Building  Record  herein  provided  for. 
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"Provided  however,  that  any  buyer  may,  upon  executing 
a  writing  in  substantially  the  form  set  forth  below,  waive 
the  provisions  of  Section  351,  insofar  as  they  require  an 
owner  or  his  authorized  agent  to  obtain  from  the  Department 
of  Public  Works,  Bureau  of  Building  Inspection,  a  Report  of 
Residential  Building  Record  and  deliver  the  same  to  the 
buyer:  ..." 

The  key  language  of  the  section,  in  so  far  as  it  requires 
the  seller  to  furnish  the  report  to  the  purchaser  or  transferee,  is 
found  in  the  first  sentence  thereof.   This  sentence  sets  up  the 
requirement  that  the  seller  must  obtain  the  report  referred  to 
therein  prior  to  the  sale  or  exchange  of  any  residential  building. 
Sellers  who  enter  into  contracts  of  sale  prior  to  December  1,  1960, 
where  neither  the  title  has  been  conveyed  nor  the  consideration 
paid,  might  be  considered  subject  to  this  section,  but  it  is  my 
opinion  that,  since  the  article  is  prospective,  these  sellers 
need  not  comply  with  Section  351. 

I  am  aware  that  the  California  District  Court  of  Appeal 
in  the  cases  of  Cochran  v.  Ellsworth,  126  Cal.  App.  2d  429,  and 
Peak  v.  Jurgens ,  5  Cal.  App~  2d  573,  has  interpreted  the  expression 
"consummation  of  sale,"  which  is  used  in  Section  351,  to  mean  that 
the  sale  must  be  complete  in  every  detail  before  it  is  deemed 
consummated.  However,  in  those  cases,  the  court  was  called  upon 
to  determine  whether  or  not  the  broker  who  had  brought  the  buyer 
and  seller  together  was  entitled  to  his  fee.  The  facts  in  those 
cases  are  clearly  distinguishable  from  the  purpose  which  is  sought 
to  be  accomplished  by  this  ordinance,  and  accordingly  it  is  my 
opinion  that  the  definition  as  used  in  those  cases  is  not  control- 
ling here. 

Therefore,  I  advise  you  that  only  sellers  of  property 
who  enter  into  contracts  of  sale  or  exchange  of  residential  build- 
ings subsequent  to  December  1,  1960,  must  comply  with  the  provisions 
of  Section  351  of  Article  3.5  of  the  housing  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:   Hon.  Harold  S.  Dobbs 

Acting  Mayor  of  San  Francisco 

City  Hall 

San  Francisco  2 

cc :   Mr.  Alex  Grant,  Vice  President 
San  Francisco  Real  Estate  Board 

BJW/TJB 
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Mr.  Norval  Fairraan 

Attorney  at  Law 

217  Mansfield  Avenue 

South  San  Francisco,  California 

Re:   Claim  for  Refund  and  Cancellation  of  Taxes 
--  The  Contemporary  Dancers  Foundation 

Dear  Sir: 

I  have  reviewed  your  comments  on  my  advice  of  June  6, 
1960,  to  the  Finance  Committee,  Board  of  Supervisors,  relating  to 
claimed  tax  exemption  of  property  owned  by  The  Contemporary  Dan- 
cers Foundation. 

First,  I  am  unable  to  agree  that  any  other  than  the  strict 
rule  of  construction  of  tax  exemption  provisions  is  applicable  in 
this  case.  Whether  an  exemption  is  granted  in  the  Constitution 
or  by  the  Legislature  pursuant  to  Constitutional  authority  seems 
to  me  to  be  immaterial.   In  Cypress  Lawn  Cemetery  Assn.  v.  San 
Francisco,  211  Cal.  387,  a  decision  construing  what  you  denom- 
inate  a  "mandatory  exemption, n  the  exemption  of  burial  property 
(Const.  Art.  XIII,  Sec.  16),  the  California  Supreme  Court  stated,  at 
page  390: 

"Constitutional  provisions  and  statutes  exempting 
property  from  taxation  are  strictly  construed.   (People 
v.  Board  of  Directors,  174  111.  177  [51  N.E.  193J7) 
Grants  of  exemption  from  taxation  cannot  be  allowed 
unless  the  intention  to  do  so  is  expressed  in  direct 
terms  or  is  fairly  inferable  from  the  language  of  the 
instrument  by  which  the  right  is  claimed.   (Pasadena 
University  v.  County  of  Los  Angeles,  190  Cal.  786,  791 
1214  Pac.  86G].)l! 
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Secondly,  I  continue  to  find  myself  compelled  to  the 
opinion  that  all  of  the  facts  and  circumstances  surrounding  this 
taxpayer- -the  manner  of  its  incorporation,  its  articles,  particu- 
larly its  purpose  of  advancing  the  :!public"  education  in  the  dance, 
the  nature  and  amounts  of  income  it  receives,  its  published  curric- 
ulum indicating  that  most,  if  not  all,  of  its  academic  courses 
are  offered  through  affiliated  institutions—require  the  finding 
that  it  does  not  meet  the  Constitutional  and  statutory  requisites 
for  tax  exemption. 

The  opportunity  to  have  had  the  benefit  of  your  reason- 
ing in  this  matter  is  appreciated. 

,  Yours  truly, 

DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1494 

November  25 ,  i960 


SUBJECT:   ZONING  ORDINANCE,  AMENDMENT  THERETO  -  RIGHT  TO  APPFAP. 
BEFORE  BOARD  OP  SUPERVISORS  AT  HEARING? 


Gentlemen: 


Your  request  for  an  opinion  is  as  foil 


ows 


REQUEST 

"When  the  City  Planning  Commission,  by 
resolution,  has  approved  a  change  in  the  use 
classification  of  property  and  legislation 
has  reached  the  Board  of  Supervisors  for  con- 
sideration, may  persons  whose  property  rights 
might  be  affected  thereby  appear  before  the 
Board  and  be  heard  as  a  matter  of  right  or  is 
the  presentation  of  their  views  to  the  Board 
subject  to  the  rule  for  the  privilege  of  the 
iioor  of  unanimous  consent  of  all  of  the 
members  present." 


OPINION 

Section  305,  Part  II,  Chapter  II,  Article  3  of  f-h* 
Municipal  Code  (City  Planning  Code)  provides: 

m    "Whenever  the  public  necessity,  con- 
venience or  general  welfare  requires,  the 
Board  of  Supervisors  may,  by  ordinance, 
amend  any  part  of  this  code  as  provided 
m  Section  117.1  0f  the  Charter  of  the  City 
and  County  of  San  Francisco       ." 

tne  City  and  County  of  San  Francisco  may  be  heard  SnlesI  bv 

^eTCUS(T,t  %l   ??  B°aJd  a  Prlvate  P-son  ma^be  allowed  to 
speak.    (Rule  26  Rules  of  Order  of  the  Board  of  Supervisors) 


OPINION  NO.  1494 
November  25,  i960 
Page  2 


The  above  procedure  is  followed  by  the  Board  of  Super- 
visors when  the  City  Planning  Commission  approves  the  proposed 
change.    Consequently,  no  private  person  would,  as  a  matter  of 
right,  be  entitled  to  appear  before  the  full  Board. 

Where  the  Commission  disapproves  an  application  the 
person  or  persons  affected  may  perfect  an  appeal  to  the  Board 
of  Supervisors.    (See  Sections  306(d)  and  307,  City  Planning 
Code)   The  Board  of  Supervisors  would  then  be  acting  in  its 
quasi- judicial  capacity  and  would  hear  and  receive  evidence 
from  all  parties  concerned  In  the  rezoning.    (See  Section  307(a), 
City  Planning  Code) 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

Room  235,  City  Hall 

San  Francisco  2,  California 


RAK/BJW 


OPINION  NO.  1495 
November  28,  i960 


SUBJECT:  CANDLESTICK  PARK;  DEBT  BY  CONTRACTOR  TO  CITY  FOR 
PART  PAYMENT  OF  HORTICULTURAL  MATERIALS  DOES  NOT 
PREVENT  CITY  APPROPRIATING  MONEY  FOR  LANDSCAPING 

Dear  Sir: 

You  requested  an  opinion  respecting  the  landscaping  of 
Candlestick  Park  Stadium.  Reference  therein  is  made  to  a  letter 
from  Raymond  S.  Kimbell,  General  Manager,  Recreation  and  Park 
Department,  to  Mayor  Christopher,  which  states  in  part:   "That  due 
to  the  fact  that  there  was  a  landscape  item  of  $25,000  in  connection 
with  the  original  construction  contract  involving  possible  land- 
scaping of  the  area  immediately  surrounding  the  Stadium  structure,  a 
legal  problem  has  developed  which  must  be  resolved  before  City  and 
County  monies  can  be  spent  in  this  area  for  landscaping." 

The  aforementioned  item  of  $25,000  does  not  appear  in  any 
of  the  contract  documents  executed  by  and  between  the  City,  the 
Recreation  and  Park  Commission  and  San  Francisco  Stadium,  Inc.  Upon 
inquiry  I  have  learned  from  the  Controller's  office  that  during  the 
negotiations  and  prior  to  the  execution  of  the  contract  documents  it 
was  mutually  understood  by  the  representatives  of  the  City,  the 
Recreation  and  Park  Commission,  San  Francisco  Stadium,  Inc.,  and  the 
contractor  for  San  Francisco  Stadium,  Inc.,  Chas .  L.  Harney,  Inc., 
that,  among  other  things,  the  contractor  would  pay  to  the  Recreation 
and  Park  Department  the  sum  of  $25,000  to  defray  a  portion  of  the 
cost  of  horticultural  materials  to  be  planted  by  the  Recreation  and 
Park  Department;  that  through  inadvertence  the  architect  did  not 
include  said  item  in  the  preliminary  plans  or  specifications 
attached  to  the  construction  contract. 

The  $25,000  item,  among  numerous  others,  is  presently  the 
subject  of  litigation  involving  the  claim  of  the  contractor,  Chas. 
L.  Harney,  Inc.,  against  San  Francisco  Stadium,  Inc.,  and  the  City 
arising  out  of  the  work  alleged  to  have  been  performed  pursuant  to 
the  construction  contract. 

Specifically,  you  wish  to  be  advised  whether,  under  the 

circumstances,  the  City  and  County  may  legally  appropriate  and  spend 

monies  to  landscape  the  area  immediately  surrounding  the  Candlestick 
Park  Stadium. 

OPINION 

The  City  and  County  of  San  Francisco,  as  owner  of  the 
Candlestick  Park  Stadium  and  its  appurtenances,  may  legally  appro- 
priate and  spend  money  to  improve  its  own  property.   Improvement, 
would,  of  course,  include  landscaping. 
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The  fact  that  the  contractor  for  San  Francisco  Stadium, 
Inc.,  may  be  indebted  to  the  City  in  the  sum  of  $25,000  to  defray  a 
portion  of  the  costs  of  horticultural  materials  for  planting  does 
not  legally  prevent  the  City  itself  from  appropriating  and  spending 
money  for  such  materials  to  be  used  in  the  landscaping  at  the 
stadium.   It  is  not  necessary  that  the  City  wait  until  this  debt  is 
paid  before  purchasing  any  or  all  of  the  planting  materials  which 
might  be  necessary  to  properly  landscape  the  property.   The  status 
of  the  claim  by  the  City  against  the  contractor  for  the  payment  of 
$25,000  will  nowise  be  legally  affected  by  any  expenditure  of  money 
oy  the  City  to  landscape  the  Candlestick  Park  Stadium  property. 

If  in  its  wisdom  and  judgment  the  Board  of  Supervisors 
chooses  to  appropriate  money  for  the  landscaping  of  Candlestick 
Park,  I  can  see  no  legal  impediment  to  their  sr  doing. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Paul  N.  Moore 
Secretary 

Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


JC/WFB 


NO.  149  b' -A 


November  30,  1960 


Wm.  J.  Strange  Co. 
8140  Baldwin  Street 
Oakland  21,  California 

Attn:  Mr.  C.  B.  Rasmussen, 
Branch  Manager 

Re :  Taxation  of  Imports 
Dear  Sir: 

You  have  asked  that  I  review  certain  personal 
property  tax  assessments  upon  your  merchandise  located  in 
San  Francisco  upon  tax  day. 

Section  10  of  Article  I  of  the  United  States  Consti- 
tution provides  that: 

"No  state  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws: 
and  the  net  produce  of  all  duties  and  imposts, 
laid  by  any  state  on  imports  or  exports,  shall 
be  for  the  use  of  the  Treasury  of  the  United 
States;  and  all  such  laws  shall  be  subject  to 
the  revision  and  control  of  the  Congress." 

The  general  rule  of  decision  in  the  United  States 
Supreme  Court,  as  regards  imports  for  sale  from  foreign 
countries,  continues  as  established  in  Brown  v.  Maryland, 
12  Wheat.  [U.S.]  441,  6  Led  678.  This  was  the  case  in 
which  Chief  Justice  Marshall  enunciated  his  lasting  principle 
still  applied  in  determining  the  line  of  demarcation  of  the 
Constitutionally  granted  right  to  unhampered  importation  and 
the  power  of  taxation  inherent  in  the  several  sovereign  states 
He  said,  at  page  686: 
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"It  is  sufficient  for  the  present  to 
say  generally,  that  when  the  importer  has 
so  acted  upon  the  thing  imported  that  it 
has  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  country,  it 
has,  perhaps,  lost  its  distinctive  char- 
acter as  an  import,  and  has  become  subject 
to  the  taxing  power  of  the  state;  but  while 
remaining  the  property  of  the  importer, 
in  his  warehouse,  in  the  original  form  or 
package  in  which  it  was  imported,  a  tax 
upon  it  is  too  plainly  a  duty  on  imports 
to  escape  the  prohibition  in  the  consti- 
tution." 

It  was  held  that  imports  do  not  lose  their  distinctive 
character  as  such  until  after  their  first  sale.   [Brown  v.  Maryland, 
supra . j 

In  Waring  v.  Mobile.  8  Wall.  [U.S.]  110,  19  L.  ed  342, 
the  purchaser,  claiming  immunity  as  the  importer,  purchased  merchan- 
dise after  its  shipment  from  abroad  but  before  its  entry  through 
customs  in  the  United  States.  Risk  of  loss  was  on  the  seller  until 
the  goods  were  transferred  from  the  vessel  of  carriage  to  lighters 
at  port  of  entry.   It  was  held  that  the  purchaser  was  not  the  c^use 
of  importation  and  that  the  distinctive  import  character  of  the 
merchandise  did  not  survive  execution  of  the  contract  of  exchange 
for  a  consideration. 

In  Hoover  and  Allison  Co.  v.  Eyatt,  324  U.S.  652,  65  S  Ct 
870,  89  L  ed  1252,  the  purchaser  entered  into  firm  contracts  with 
New  York  City  brokers  for  the  purchase  of  foreign  goods  at  "landed 
prices"  in  the  United  States.  These  agreements  established  that 
from  the  moment  of  shipment  the  merchandise  was  identified  and 
appropriated  to  the  purchase  contract  by  both  the  buyer  and  the 
seller,  that  risk  of  loss  from  change  in  market  value  was  on  the 
buyer,  and  that  the  only  condition  precedent  to  buyer's  right  to 
demand,  receive  and  use  the  merchandise  was  payment  of  the  "landed 
price.   Against  the  contention  that  the  foreign  seller  was  the 
importer,  it  was  held  that  the  purchase  contracts  were  the  inducing 
and  efficient  cause  of  importation,  that  the  purchaser  was  the 
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importer,  and  that  the  goods  had  not  lost  their  distinctive  charac- 
ter as  imports  by  reason  of  the  aforesaid  agreements. 

Too,  in  Hoover  &  Allison  Co.  v.  Eyatt,  supra,  opinion  was 
reserved  as  to  whether,  for  purposes  of  constitutional  immunity, 
the  presence  of  some  of  the  imported  goods  in  buyer's  factory  was 
so  essential  to  current  manufacturing  requirements  that  it  could  be 
said  that  these  goods  had  entered  the  course  of  manufacture,  and 
hence  were  already  put  to  the  use  for  which  they  were  imported, 
before  their  removal  from  the  original  packages. 

This  reserved  question  was  recently  resolved  in  favor 
of  the  taxing  power  in  Youngstown  Sheet  and  Tube  Company  v.  Tax 
Commissioner  of  Ohio.  358  U.S.  534,  79  S  Ct  333,  3  L  ed  2d  49C,  the 
court  observing  that  inasmuch  as  the  reconciliation  of  the  compet- 
ing demands  of  the  constitutional  immunity  and  of  the  state's  power 
to  tax  is  an  extremely  practical  matter,  we  must  approach  the 
question,  as  to  that  point  of  time  when  goods  lose  import  status, 
with  full  awareness  of  realities  and  treat  it  in  a  practical  way. 

Upon  this  preface,  I  set  forth  now  the  text  of  the  state- 
ment cf  import  requirements  promulgated  by  the  assessor  and 
administratively  employed  in  the  performance  of  his  office. 

"Import  Exemption  Requirements 

Merchandise  imported  from  foreign  countries  is 
exempt  from  tax  so  long  as  it  remains  unsold  in 
the  hands  of  the  original  importers  and  in  the 
exact  condition  in  which  it  was  brought  into 
the  United  States.  This  office  will  approve 
exemption  of  such  articles  upon  the  original 
importer's  proof  that  he  holds  title  and  that 
such  goods  remain  in  their  original  packages. 
Documentary  evidence,  such  as  bill  of  lading, 
consumption  entry,  etc.,  should  be  submitted 
and  should  clearly  establish  claimant's  status 
as  original  importer.   Brokers  should  arrange 
to  have  their  customers  appear  by  name  or  mark 
as  importer  of  record  on  all  documents  to 
protect  the  exemption." 
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Here  our  concern  is  with  the  words  "unsold  in  the  hands 
of  the  original  importer,"  it  being  clear  in  the  law  that  imported 
goods  lose  their  character  as  "imports"  upon  being  sold.   [License 
Cases  [US]  5  How  504,  575,  12  L  ed  256,  283;  Waring  y._  Mobile  [US] 
8  Wall  110,  75  L  ed  342;  May  v.  New  Orleans.  178  US  496,  44  L  ed 
1165,  20  S  Ct  976.] 

The  first  quantity  of  goods  upon  which  tax  was  levied 
were  acquired  by  virtue  of  a  standard  import  ex-dock  contract 
providing  for  sale  to  buyer  at  a  stated  cash  price  or  "ruling 
market  price"  ex-dock  San  Francisco,  seller  to  enter  goods  for 
foreign  shipper/seller.  These  circumstances,  being  more  extreme 
than  those  reviewed  above  in  the  Waring  case,  leave  no  doubt  that 
the  goods,  so  acquired,  are  taxable  -  buyer  is  clearly  not  the 
"efficient  cause  of  the  importation  and  a  sale  of  the  goods  has 
been  made  in  San  Francisco. 

The  second  quantity  of  goods  taxed  was  obtained  under  a 
standard  cost,  freight  (and  insurance)  contract  executed  when  the 
merchandise  was  afloat  under  a  through  bill  of  lading  from  point 
of  foreign  shipment  to  Rotterdam  to  San  Francisco.  Terms  are  net 
cash  against  documents,  cargo  to  be  insured  and  entered  by  seller 
for  buyer's  account.   It  is  additionally  provided  in  the  agreement 
that  all  import  duties  and  any  State  or  local  taxes  shall  be  for 
the  account  of  the  buyer/ taxpayer. 

These  circumstances  pose  a  more  difficult  problem,  fail- 
ing, as  they  do,  somewhat  within  the  circle  of  reason  targeted  in 
the  Hoover  &  Allison  case,  described  above.  It  cannot,  however, 
be  fairly  said  that  an  afloat  purchase  contract  was  the  inducing 
and  efficient  cause  of  importation  in  the  face  of  a  bill  of  lading 
showing  seller,  a  firm  having  San  Francisco  offices,  having  shipped 
the  goods  here  to  its  own  order. 

If  it  is  conceded  —  as  I  think  it  must  be  —  that  ex- 
dock  sales  dispel  valid  import  exemption  claims,  then  a  variation 
of  that  type  of  transaction  must  achieve  the  same  result.   In 
short,  a  sale  of  goods  afloat  and  destined  for  the  United  States 
works,  in  my  view,  to  subject  these  goods  to  tax  upon  arrival  in 
the  United  States.  This  conclusion  seems  to  have  been  also  that 
of  the  draftsman  of  the  contract  of  sale;  the  occasion  of  such 
contingency,  as  noted,  has  been  included  in  the  terms  of  the 
agreement  itself. 
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In  sum,  it  is  my  considered  opinion  that  the  merchandise 
covered  by  the  documents  submitted  is  taxable. 

You  have  inquired  as  to  exactly  what  the  law  says  about 
imports  and  importers,  as  a  guide  to  future  operations.  I  have 
attempted  to  make  an  adequate  response. 

"It  is  unquestionably  no  easy  task  to  mark  by 
a  certain  line  the  division  between  foreign  and 
domestic  commerce,  and  to  fix  the  precise  point 
in  relation  to  every  imported  article,  where  the 
power  of  Congress  terminates,  and  that  of  the 
State  begins."  [License  Cases  (US)  5  How  504, 
12  L  ed  256,  288.] 

This  much,  however,  emerges  as  true.  Where  a  person, 
firm  or  corporation  itself  produces,  or  purchases,  or  contracts  to 
purchase  foreign  products,  for  purposes  either  of  domestic  sale  or 
use,  in  such  a  manner  that  for  all  practical  purposes  these  goods 
are,  from  the  time  of  their  shipment  from  foreign  ports,  the 
property  of  the  domestic  recipient  thereof,  such  recipient  is  the 
importer  and  entitled  to  hold  such  merchandise  exempt  from  tax 
until  the  time  of  their  first  beneficial  use.  If  less  than  this 
is  offered  by  way  of  proof  of  exemption  on  the  lien  date,  there 
can  be  no  positive  assurance  that  an  import  claim  will  pass  tax 
office  review. 

Perhaps  you  will  disagree  with  my  analysis  and  conclusion. 
If  so,  please  be  advised  that  the  appropriate  remedy  is  to  pay  the 
tax,  file  claim  for  refund,  and  bring  an  action  for  all  charges  in 
accordance  with  appropriate  Revenue  and  Taxation  Code  provisions. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


OIW 
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SUBJECT:   PROTECTIVE  EQUIPMENT,  FIRE  DEPARTMENT  --  CITY  MUST 
FURNISH  SAME. 

Dear  Sir: 

You  have  requested  an  opinion  as  to  whether  an  order 
issued  by  the  California  Department  of  Industrial  Relations 
requiring  employers  of  fire  fighters  to  furnish  protective  equip- 
ment to  those  employed  in  such  work  is  binding  upon  the  City  and 
County  of  San  Francisco.   The  protective  items  inquired  by  the 
order  are  turnout  coats  and  pants,  rubber  boots  or  ovsrshoes, 
goggles,  gloves  and  helmets. 

OPINION 

The  City  and  County  of  San  Francisco  functions  under  a 
freeholder's  charter  adopted  in  accordance  with  Article  XI,  Sections 
8  and  8|  of  the  California  Constitution,  and  by  virtue  thereof  is 
empowered  to: 

"...  make  and  enforce  all  laws  and  regulations 
in  respect  to  municipal  affairs  .  .  .  and  in 
respect  to  other  matters  [it]  shall  be  subject  to 
general  laws." 

It  is  not  possible  to  define  with  complete  certitude  what 
are  "municipal  affairs"  as  used  above  in  reference  to  matters  which 
are  exempt  from  State  regulation.  Only  after  a  court  has  ruled 
upon  the  particular  activity  in  question  can  it  be  identified  as 
a  "municipal  affair"  or  a  matter  of  "state-wide  concern."  From  the 
trend  of  decisions,  however,  certain  criteria  have  emerged  from 
which  the  preponderant  probabilities  can  be  determined. 

In  my  Opinion  No.  817,  dated  March  30,  1954,  I  discussed 
at  some  length  the  various  factors  for  consideration  in  distinguish- 
ing "municipal  affairs"  from  matters  of  "state-wide  concern."  The 
following  excerpt,  beginning  at  page  3,  is  pertinent  here: 

"Our  question  therefore  reduces  itself  to  the 
query  whether  the  subject  matter  of  this  legisla- 
tion is  a  'municipal  affair'  such  that  San  Fran- 
cisco is  free  from  the  operation  of  this  statute 
under  the  constitutional  principle  that  a  "home- 
rule'  chartered  city  is  not  subject  to  or  con- 
trolled by  legislative  enactments  as  to  municipal 
affairs.   (City  of  Pasadena  v.  Charleville,  215 
Cal.  384;  West  Coast  Advertising  Company  v.  San 
Francisco,  14  Cal.  2d  516)   The  city  acquires  all 
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powers  over  municipal  affairs  by  accepting  the 
constitutional  grant;  (Grass  Valley  v.  Walkinshaw, 
34  Cal.  2d  595)  and,  through  its  charter  San  Fran- 
cisco has  accepted  the  constitutional  grant  of 
power  over  its  municipal  affairs,   (West  Coast 
Advertising  Co.  v.  San  Francisco,  supra.) 

"If,  therefore,  the  subject  matter  of  this 
legislation  is  a  purely  municipal  affair,  the  city 
is  free  from  interference  by  the  legislature 
through  the  enactment  of  a  general  law,  as  here 
presented.    (Murphy  v.  Piedmont,  17  C.A.  2d  569) 
Conversely,  if  the  subject  matter  of  this  legisla- 
tion is  a  'non  municipal  affair*  the  general  law 
would  control  with  the  result  that  this  legisla- 
tion would  be  binding  on  San  Francisco.   (Wilkes 
v.  San  Francisco,  44  Cal.  App.  2d,  393) 

"What  are  municipal  affairs?  The  constitution 
does  not  define  'municipal  affairs'  but  imposes 
upon  the  courts  the  duty  of  saying  what  is  meant 
by  these  terms.   (Ex  Parte  Braun,  141  Cal.  204) 
Tne  courts  have  been  unable  to  formulate  an  exact 
definition  of  this  term.   (Butterworth  v.  Boyd, 
12  Cal.  2d,  140)   Notwithstanding  such  confessed 
judicial  inability,  one  California  court  has 
generalized  that  1municipal  affairs'  are  the 
internal  business  affairs  of  a  municipality. 
(Fragley  v.  Phelan,  126  Cal.  383)  However,  not 
much  light  is  thrown  on  the  problem  by  such  an 
observation. 

"In  fact,  it  is  almost  universally  conceded 
that  in  determining  the  extent  of  legislative 
control  over  'home-rule'  charter  cities,  general 
definitions  are  of  little  value  (3  McQuillin, 
Municipal  Corporations,  3rd  Ed.,  Section  485  at 
page  148);  and,  that,  in  general,  'courts  have 
made  no  attempt  to  do  so,  but  instead  have  indi- 
cated that  judicial  interpretation  is  necessary 
to  give  it  meaning  in  each  controverted  case. ' 
(Dairy  Belle  Farms  v.  Brock,  97  Cal.  App.  2d, 
146.)  Equally,  there  is  no  answer  to  the  converse 
question,  i.e.,  when  is  an  enactment  of  the  legis- 
lature of  state-wide  concern?   (Van  Gilden  v. 
Madison,  222  Wis.  58,  267  N.W.  25,  268  N.W.  108, 
105  ALR  244) 
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"Nevertheless,  conceding  the  inability  to 
define  what  are  state  affairs  and  what  are 
'municipal  affairs ' ,  it  is  none  the  less  true 
that  all  those  affairs  which  alone  concern  the 
inhabitants  of  a  locality  as  an  organized  com- 
munity apart  from  the  people  of  the  state  at 
large,  as  supplying  purely  municipal  needs  and 
conveniences  and  the  enforcement  of  by-laws  and 
ordinances  of  a  strictly  local  character  limited 
to  the  interests  of  the  city  residents,  are 
essentially  local  matters.  (2  McQuillin, 
Municipal  Corporation,  3rd  Ed.  §485,  at  page 
151;  Salinas  v.  Pac.  Tel.  &  Tel.  Co.,  72  C.A. 
2d  494) 

"The  test  whether  the  subject  matter  of  the 
legislation  in  question  is  of  state-wide  concern 
or  a  'municipal  affair'  is  not  whether  the  state 
or  the  municipality  has  an  interest  in  the  matter, 
since  usually  they  both  have,  but  instead  'whether 
the  state's  interest  or  that  of  the  municipality 
is  paramount.'   (Dairy  Belle  Farms  v.  Brock. 
97  C.A.  2d,  146) 

"The  determination  of  whether  the  interest 
of  the  municipality  is  'paramount'  in  any  con- 
troverted case  is  usually  decided  by  reference 
to  one  or  more  of  the  following  criteria: 

"1.   In  general,  where  a  legislative  enact- 
ment affects,  or  applies  to,  or  involves  matters 
affecting  the  welfare  of  the  people  of  the  state 
as  a  whole,  a  freeholders'  charter  does  not  super- 
sede a  general  law.   (Whyte  v.  City  of  Sacramento, 
65  Cal.  App.  534) 

"2.  Where  the  intent  of  the  state  law  is  to 
establish  a  state  policy,  the  general  law  prevails 
even  over  a  conflicting  charter  provision.  (Shean 
v.  Edmonds,  89  Cal. App.  2d,  435) 

"3.   Where  the  state  statute  affects  a 
municipal  affair  only  incidentally  in  the  accomplish- 
ment of  a  proper  objective  of  state-wide  concern, 
the  state  law  applies  even  as  to  autonomous  chartered 
cities.   (Wilson  v.  Waters,  19  Cal.  2d,  111,  114; 
Polk  v.  City  of  Los  Angeles,  26  Cal.  2d  519) 
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"4.   Where  the  matter  is  one  involving 
public  policy,  a  determination  by  the  legis- 
lature that  such  matter  is  a  state  affair  is, 
if  not  controlling,  entitled  to  great  weight. 
(2  McQuillin  Municipal  Corporations,  3rd  Ed. 
§488  at  page  153) 

"5.  It  has  been  held  that,  if  there  is 
a  doubt  as  to  whether  a  regulation  is  a 
municipal  affair,  it  must  be  resolved  by  the 
courts  in  favor  of  the  legislative  authority 
of  the  state.  (Key  System  Transit  Co.  v. 
City  of  Oakland,  124  Cal.  App.  733;  Ex  Parte 
Daniels,  183  Cal.  636;  21  ALR  1172)" 

From  the  foregoing,  it  appears  probable  that 
the  courts  would  hold  the  subject  of  the  Department  order  — 
i.e.,  protection  of  persons  employed  as  fire  fighters  —  to  be 
a  matter  of  state-wide  concern  rather  than  a  "municipal  affair" 
exempt  from  state  regulation.  If  this  is  true,  then  the  City 
and  County  is  not  immune  from  the  state  agency  s  order  by  virtue 
of  any  constitutional  provision  against  state  interference  with 
its  internal  affairs . 

The  State  has  always  had  a  direct  concern  in  the 
health,  safety  and  welfare  of  its  citizens,  particularly  in  the 
employer/ employee  relationship,  whether  the  employer  is  a 
private  entity  or  a  municipality.   There  seems  to  be  no  logical 
reason  for  excluding  from  this  sphere  of  protective  interest  any 
persons  who  work  for  a  municipality  within  the  State,  solely 
because  a  city  has  been  granted  a  charter.  The  prohibited  inter- 
ference by  the  legislature  relates  to  the  handling  of  local 
governmental  functions,  not  to  the  broader  field  of  the  welfare 
of  persons  who  are  employed  by  the  city. 

It  is  true  that  matters  pertaining  to  selection  of 
employees,  salaries  or  wages  and  other  matters  concerning  the 
requirements  of  employment  by  a  chartered  city  have  been  held  to 
be  "municipal  affairs."   (City  of  Pasadena  v.  Charleville.  215 
Cal.  384.)   And  it  may  be  that  in  requiring  that  San  Francisco 
furnish  the  items  of  safety  equipment  specified  in  the  Department 
order,  there  is  some  conflict  with  the  salary  ordinance  enacted 
by  the  municipality  under  which  the  salaries  or  wages  paid  to 
City  firemen  contemplate  the  cost  of  such  items  being  paid  by 
the  individual  employee. 
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The  question  is  not  whether  the  items  specified  are 
in  fact  already  in  use  under  municipal  requirements  because  the 
courts  have  held  that  a  fireman  in  the  employ  of  a  freeholder's 
chartered  city  is  entitled  to  the  benefits  of  the  industrial 
accident  compensation  laws  notwithstanding  the  municipality 
may  offer  comparable  benefits  through  its  pension  system.  (Vero 
v.  Sacramento  City  Employee's  Retirement  System.  41  C.A.  2d  482.) 

The  problem  relates  to  the  effectiveness  of  the  state 
directive  as  opposed  to  the  right  of  the  municipality  to  resist 
interference  with  its  fiscal  affairs. 


said: 


In  Healy  v.  I.A.C..  41  C.  2d  118,  122,  the  court 

"If,  however,  there  is  any  conflict 
between  charter  provisions  and  the  compen- 
sation sections  of  the  Labor  Code,  the  latter 
must  prevail." 

In  the  case  of  City  of  Sacramento  v.  Industrial  Acci- 
dent Commission.  74  Cal.  App.  386,  394,  the  court  stated: 

"The  section  of  the  constitution  upon 
which  the  state  compensation  insurance  and 
safety  laws  are  based  contains  within  itself 
some  definite  statements  which  exclude  the 
idea  of  such  matters  being  relegated  to  the 
limited  purview,  control  or  jurisdiction  of 
municipal itiesT8^   (Emphasis  addad.) 

Where  a  matter  of  state-wide  concern  conflicts  with 
an  internal  function  of  the  city,  there  must  be  a  weighing  of 
values  to  determine  "whether  the  state's  interest  or  that  of  the 
municipality  is  paramount."   (Dairy  Belle  Farms  v.  Brock,  supra.) 
And  on  the  merits  here  involved,  it  would  seem  that  the  social 
policy  of  the  state  to  promote  safety  and  welfare  of  employed 
persons  outweighs  the  disadvantage  of  a  disturbance  in  the  handl- 
ing of  city  monetary  matters,  especially  in  view  of  the  possible 
cost  to  the  city  under  other  applicable  provisions  of  the  Work- 
men's Compensation  Act,  in  failure  to  conform  to  a  state-wide 
standard  of  preventive  care. 

"If  the  state  statute  affects  a  municipal 
affair  only  incidentally  in  the  accomplishment 
of  a  proper  objective  of  statewide  concern, 
then  the  state  law  applies  even  as  to 
'autonomous'  charter  cities."  (Department  of 
Water  v.  Inyo  Chemical  Co..  16  Cal.  2d  744, 
754.) 
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The  legislature  has  adopted  certain  definitions  in  con- 
nection with  its  enactments  under  the  Workmen's  Compensation  Act, 
authority  for  which  lies  in  Article  XX,  Section  21  of  the  Consti- 
tution. Among  these  are  the  following,  from  the  Labor  Code: 

"§6304.   'Employer'  shall  have  the  same  meaning 

as  in  section  3300  and  shall  also  include 
every  person  having  direction,  management, 
control,  or  custody  or  any  employment, 
place  of  employment,  or  any  employee." 

"§3300.  As  used  in  this  division,  'employer'  means 

(a)  The  State  and  every  State  agency. 

(b)  Each  county,  city,  district,  and  all 
public  and  quasi  public  corporations 
and  public  agencies  therein." 

"§14.    'County'  includes  'city  and  county.'" 

"§6310.   'Safe'  and  'safety'  as  applied  to  an 

employment  or  a  place  of  employment  mean 
such  freedom  from  danger  to  the  life  or 
safety  of  employees  as  the  nature  of  the 
employment  reasonably  permits . " 

"§6311.   'Safety  device'  and  'safeguard'  shall  be 
given  a  broad  interpretation  so  as  to 
include  any  practicable  method  of  mitigat- 
ing or  preventing  a  specific  danger, 
including  the  danger  of  exposure  to 
potentially  injurious  levels  of  ionizing 
radiation  or  potentially  injurious  quan- 
tities of  radioactive  materials." 

"§6401.  Every  employer  shall  furnish  and  use 

safety  devices  and  safeguards,  and  shall 
adopt  and  use  practices,  means,  methods, 
operations,  and  processes  which  are 
reasonably  adequate  to  render  such  employ- 
ment and  place  of  employment  safe.  Every 
employer  shall  do  every  other  thing  reason- 
ably necessary  to  protect  the  life  and 
safety  of  employees."  (Emphasis  added.) 
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"§6403.  No  employer  shall  fail  or  neglect: 

(a)  To  provide  and  use  safety  devices 
and  safeguards. 

(b)  To  adopt  and  use  methods  and 
processes  reasonably  adequate  to 
render  the  employment  and  place  of 
employment  safe. 

(c)  To  do  every  other  thing  reason- 
ably necessary  to  protect  the  life  and 
safety  of  employees." 

It  is  reasonable  to  conclude  that  the  Workmen's  Compen- 
sation laws,  which  have  long  been  held  applicable  to  employees  of 
the  City  and  County  of  San  Francisco  as  to  benefits  of  compensation 
for  injuries,  are  equally  binding  upon  the  employer  City  under  the 
definition  of  §6304,  above,  as  to  required  safety  precautions. 

Under  authority  of  Labor  Code  §6500,  the  Department  of 
Industrial  Relations  issued  certain  standards  of  caution  and 
accident  prevention  requirements,  contained  in  the  General  Indemnity 
Safety  Orders  (Calif.  Adm.  Code,  Title  8,  Subchapter  7),  pertinent 
among  which  are  the  following: 

"3287.  Head  protection.   (a)  Employees  working 
in  locations  where  the  hazard  of  flying 
or  falling  objects  or  substances  is 
inherent  in  the  work  or  the  environment 
shall  be  safeguarded  by  means  of  approved 
head  protection." 

"3288  (SO) .  Eve  protection.  Employees  working  in 
locations  where  eye  hazards  due  to  flying 
particles,  hazardous  substances,  or  injuri- 
ous light  rays  are  inherent  in  the  work  or 
environment,  shall  be  safeguarded  by  means 
of  eye  protection." 

"3289.  Body  protection.   (a)   Body  protection 

may  be  required  for  employees  whose  work 
exposes  parts  of  their  body,  not  other- 
wise protected  as  required  by  other  orders 
in  this  article,  to  hazardous  or  flying 
substances  or  objects." 
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"3290  (SO).  Hand  protection.    (a)   Hand 

protection  may  be  required  for  employees 
whose  work  regularly  exposes  their  hands 
to  hazardous  substances,  cuts  or  burns." 

"3291  (SO) .  Foot  protection.   (a)  Foot  protec- 
tion may  be  required  for  employees  who  are 
exposed  to  foot  injuries  from  hot, 
corrosive,  or  poisonous  substances  or 
falling  objects  which  may  cause  injuries 
or  who  are  required  to  work  in  abnormally 
wet  locations." 

From  the  foregoing,  I  conclude  that  the  Division  of 
Industrial  Safety  of  the  Department  of  Industrial  Relations  has 
authority  to  require  the  employer  City  and  County  of  San  Francisco 
to  furnish  such  "safeguards  or  "safety  devices"  as  in  its  dis- 
cretion and  under  indicated  standards  of  care  are  reasonably 
required  for  use  by  city  firemen,  to  the  end  that  the  hazards  of 
their  occupation  may  be  reduced. 

Article  XX,  Section  21  of  the  California  Constitution 
provides  in  part  as  follows : 

"The  Legislature  is  hereby  expressly  vested 
with  plenary  power,  unlimited  by  any  provision 
of  this  Constitution,  to  create,  and  enforce  a 
complete  system  of  workmen's  compensation,  by 
appropriate  legislation,  ...  A  complete  system 
of  workmen's  compensation  includes  adequate  provi- 
sions for  the  comfort,  health  and  safety  and  gen- 
eral welfare  of  any  and  all  workmen  and  those 
dependent  upon  them  for  support  to  the  extent  of 
relieving  from  the  consequences  of  any  injury  or 
death  incurred  or  sustained  by  workmen  in  the 
course  of  their  employment,  irrespective  of  the 
fault  of  any  party;  also  full  provision  for  secur- 
ing safety  in  places  of  employment;  .  .  .  all  of 
which  matters  are  expressly  declared  to  be  the 
social  public  policy  of  this  State,  binding  upon 
all  departments  of  the  State  government."   (Emphasis 
added.; 

It  must  be  noted  that  the  above  language  is  unequivocal  in 
its  declaration  that  no  provision  of  the  Constitution  shall  limit 
the  authority  given  the  legislature  with  regard  to  workmen's  compen- 
sation and  industrial  safety  laws,  and  also,  that  the  social  policy 
of  the  state  as  expanded  through  such  laws  shall  be  binding  upon  all 
departments  of  the  state  government. 
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In  any  event,  whether  because  of  the  language  of 
Article  XX,  Section  21,  or  because  of  its  importance  to  the 
State  as  a  whole  under  practical  considerations,  it  seems  clear 
that  all  employments,  public  and  private  [except  federal],  are 
subject  to  regulation  by  the  state  industrial  safety  laws  and 
Workmen's  Compensation  Act. 

I  am  therefore  of  the  opinion  that  the  order  of  the 
Department  of  Industrial  Relations,  Division  of  Industrial 
Safety,  relating  to  safety  equipment  which  the  City  and  County 
of  San  Francisco  must  furnish  for  use  by  its  firefighters,  is 
binding  upon  this  chartered  city. 

It  is  to  be  noted  this  order  is  not  retroactive  and 
does  not  become  operative  until  January  1,  1961.  The  order 
requires  only  that  equipment  purchased  after  January  1,  1961  or 
replaced  after  that  date  be  furnished  by  the  City. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Thomas  W.  McCarthy,  Secretary 
Fire  Commission 
San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2,  California 


PJD:GPA 


No.  1496-A 
December  5,  i960 


Mr.  Robert  J.  Dolan 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


Re:   Claim  for  Refund  of  Property 
Taxes --National  Exhibition 
Company.   Pile  No.  679-60 


Dear  Sir: 


National  Exhibition  Company  has  submitted  a  claim  for 
refund,  of  property  taxes  in  the  amount  of  $117,^87.03,  or  such 
other  amount  as  may  be  deemed  to  be  properly  refundable,  paid 
under  protest  to  the  Tax  Collector  on  August  26,  i960,  for  the 
I96O-196I  fiscal  year. 

This  is  the  possessory  interest  assessment  upon 
claimant's  interest  in  Candlestick  Park  Baseball  Stadium  which 
was  sustained  by  the  Board  of  Supervisors  sitting  as  the  Board 
of  Equalization  on  July  18,  i960. 

Claimant  challenges  the  legality  of  the  assessment, 
alleging  that  it  holds  no  taxable  interest  in  the  stadium  and, 
further,  that  any  possessory  interest  therein  is  owned, 
possessed  and  controlled  by  Stadium,  Inc.,  and  must  be  assessed, 
if  at  all,  to  that  corporation. 

The  petition  and  claim  point  out  that  claimant's  right 
to  stadium  use  will  not  exceed  90  days  in  any  year  and  that  these 
days  of  possessory  right  are  non-consecutive.   They  acknowledge 
that  claimant  has  the  exclusive  right  to  conduct  professional 
baseball  games  on  the  premises. 

National  Exhibition  Company  asserts,  citing  Kaiser 
Co,  7.  Re3.fl,  30  Cal.  2d  610,  that  a  taxable  possessory  interest 
is  one  for  the  exclusive  use  and  possession  of  the  premises  for 
a  continuous  period,  regardless  of  its  duration. 

I  do  not  agree. 

The  statute  defines  "possessory  interest"  as  "pos- 
session of,  claim  to,  or  right  to  the  possession  of  land  or 
improvements,  except  when  coupled  with  ownership  of  the  land  or 
improvements  in  the  same  person."   (Section  107,  Revenue  and 
Taxation  Code.)   "Exclusive"  does  not  appear  in  the  statutory 
text,  nor  is  such  qualification  to  be  implied. 
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Kaiser  Co.  v.  Reid,  supra,  does  not  add  the  term 
"exclusive71  to  the  code  definition.   There  the  court  found  that 
certain  "Vessel  Construction  Contracts"  established  in  the  con- 
tractor a  property  interest  in  shipyard  facilities  owned  by 
the  government  against  the  taxpayer's  contention  that  reserved 
rights  in  the  paramount  titleholder  to  terminate  the  contracts 
at  its  option  negatived  the  existence  of  taxable  property  in  the 
contractor.   "Exclusive"  possession  was  utilized  as  one  test  of 
whether  the  agreements  created  a  mere  license  or  permit,  or,  as 
held,  whether  a  leasehold  interest  was  thereby  established. 

There  is  no  such  question  presented  in  the  circumstances 
here.   National  Exhibition  Company  is  lessee  under  a  valid  lease, 
and  I  do  not  understand  that  it  contends  otherwise. 

Claimant's  second  objection  on  the  law  is  that  lessor, 
Stadium,  Inc.,  is  not  itself  exempt  from  taxation,  and  that  any 
assessment  on  the  stadium  must  be  made  to  that  corporation. 

Again,  I  do  not  agree. 

"By  virtue  of  the  Stadium  Lease  to  National  Exhibition 
Co.  and  the  Park  Lease  to  the  City,  the  corporation  (Stadium,  Inc.] 
has  divested  itself  of  all  right  to  possession  of  the  Bay  View 
Park  Area."   (City  Attorney's  Opinion  No.  1297,  October  9,  1958.) 

It  is  true,  as  the  petition  states,  that  leasehold 
interests  are  ordinarily  assessed  to  the  owner  together  with 
the  reversion.   (Hammond  Lbr.  Co.  v.  County  of  Los  Angeles,  104 
Cal.  App.  235,  285  Pac.  »9b. )      but  this  is  a  condition  of  usual 
administrative  practice,  not  a  rule  of  law.   In  the  Hammond  case, 
itself,  the  opinion  notes  that  "the  assessor  admitted  that  it 
was  not  his  practice  to  assess  leasehold  interests  separately  when 
the  land  itself  was  subject  to  taxation."   (Hammond  Lumber  Co. 
v.  County  of  Los  Angeles,  supra.) 

"In  practice,  assessors  usually  enter  the  entire  value 
of  land  and  improvements  on  the  tax  roll  without  distinction 
between  possessory  and  reversionary  interests."   (De  Luz  Homes, 
Inc.  v.  County  of  San  Diego,  45  Cal  2d  546,  563,  290  Pac.  2d  544.) 

In  Trabue  Pittman  Corp.  v.  County  of  Los  Angeles,  29  Cal. 
2d  385 ,    175  Pac.  2d  512,  the  owner  of  a  building  sought  refund  of 
taxes  paid  under  protest  on  leasehold  improvements  owned  by  its 
lessee  but  included  in  a  single  assessment  of  the  entire  building. 
The  court  found  nothing  in  Revenue  and  Taxation  sections  indicat- 
ing that  a  single  building  could  not  be  assessed  as  a  single 
improvement,  and  the  tax  was  sustained.   Significantly,  the  court, 
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having  the  opportunity,  refrained  from  laying  down  an  absolute  re- 
quirement that  severable  interests  in  a  single  parcel  must  be 
consolidated  for  assessment  purposes. 

The  law  commands  the  assessor  to  assess  all  taxable  pro- 
perty in  his  county  to  the  persons  owning,  claiming,  possessing 
or  controlling  it.   (Section  405,  Revenue  and  Taxation  Code.) 
That  no  property  be  taxed  twice  is  the  statutory  limitation  upon 
his  preparation  of  the  assessment  roll.   (Section  102,  Revenue 
and  Taxation  Code.) 

It  has  been  expressly  decided  that  "a  possessory  interest 
in  tax  exempt  land  may  be  validly  assessed  to  the  sublessees 
occupying  and  in  possession  and  control  of  said  land."   (Tilden 
v.  County  of  Orange,  89  C.A.  2d  586,  587,  201  Pac.  2d  86.1   ThTs 
decision,  it  seems  to  me,  is  conclusive  against  the  asserted 
objection  that  there  may  be  but  one  assessment  of  leasehold 
interests. 

National  Exhibition  Company  further  claims  refund  in 
the  amount  of  £84,746.80  on  the  ground  that  the  Board's  action 
in  upholding  the  assessor's  valuation  was  an  abuse  of  discretion 
and  constructive  fraud. 

The  proceedings  before  the  Board  were  rather  informal 
in  character  and  claimant  had,  and  exercised,  full  freedom  in 
questioning  the  witnesses  and  commenting  on  their  testimony. 
No  complaint  can  justly  be  made  of  any  arbitrary  or  malicious 
abuse  of  power.   If  the  methods  used  by  the  assessor  are  found 
to  be  reasonably  fair  and  accurate  measures  of  valuing  a  pos- 
sessory interest  of  the  kind  discussed  it  is  apparent  that  the 
determination  of  the  Board  of  Equalization,  as  the  sole  judge 
of  the  facts,  must  be  accepted  as  controlling.   (Hammond  Lumber 
Co.  v.  County  of  Los  Angeles,  supra,  pages  242-243. ) 

Otherwise,  the  proceedings  must  be  remanded  to  the 
County  Board  of  Equalization  for  determination  of  the  value  of  the 
possessory  interests  and  the  taxes  thereon.   (Universal 
Consolidated  Oil  Co.  v.  Byram,  25  Cal.  2d  353,  362-363,"  153  Pac. 
2d  746. ) 

In  my  opinion,  claimant  simply  failed  to  carry  its  burden 
of  proof  that  there  was  inequality  amounting  to  fraud,  or  its 
equivalent,  in  the  valuation  of  its  property  for  tax  purposes. 
(See  Wild  Goose  Country  Club  v.  County  of  Butte,  60  C.A.  339.) 
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Giwn  the  taxability  of  the  assessed  property  Interest, 
it  is  my  view  that  the  Board's  determination  that  $1,452,250 
is  a  proper  tax  value  will  in  no  case  be  found  to  err  on  the 
high  side.   Claimant  itself  assigned  a  full  value  of  $6,093,000 
to  the  exclusive  right  to  use  the  stadium,  for  all  purposes 
and  at  all  times,  for  35  years.   Certainly  the  right,  exclusive 
in  claimant,  to  make  the  highest  and  best  use—professional 
baseball  use--of  the  stadium — a  professional  baseball  stadium- 
is  marketable  at  twice  the  assessment  figure  established  by  the 
Board. 

Plainly,  it  seems  to  me,  National  Exhibition  Company 
has  a  clear  right  to  possess  and  make  a  valuable  use  of  land  and 
improvements,  title  to  which  is  in  another. 

"Why  should  it  not  contribute  its  proper  share,  accord- 
ing to  the  value  of  the  interest,  whatever  it  may  be,  of  the 
taxes  necessary  to  sustain  the  Government  which  recognizes  and 
protects  it?"   (People  v.  Shearer,  30  Cal .  645,  657.) 

I  think  it  should  so  contribute.   More,  I  think  the  law 
demands  that  it  should  so  contribute.   (Sec.  1,  Art.  XIII, 
Constitution. ) 

Accordingly,  I  have  prepared  the  enclosed  resolution 
rejecting  this  claim  which  is  submitted  for  your  consideration. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

01"./  ec 
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Mr.  Stanley  Makay 

Attorney  at  Law 

995  Market  Street 

San  Francisco  3j  California 


Re:  Consul  General  of  Greece;  Application  of 
Most  Favored  Nation  Clause  to  California 
Property  Tax  Requirements. 


Dear  Sir: 

You  have  inquired  as  to  the  applicability  of  the 
"most  favored  nation"  clause  to  California  property  tax 
provisions. 

A  provision  of  the  Consular  Convention  between 
the  United  States  and  the  Hellenic  Kingdom  provides: 

"Article  II.  The  consuls-general,  consuls, 
vice-consuls  and  consular  agents  of  the  two  high 
contracting  parties  shall  enjoy  reciprocally,  in 
the  states  of  the  other,  all  the  privileges,  exemp- 
tions and  immunities  that  are  enjoyed  by  officers 
of  the  same  rank  and  quality  of  the  most  favored 
nation. " 

The  benefit  sought  by  employing  this  "most  favored 
nation"  clause  is  that  Article  12,  paragraph  1,  of  the 
Consular  Convention  between  the  United  Kingdom  and  the 
United  States  of  America  dated  January  2,  1951,  ratified 
August  8,  1952,  effective  September  27,  1952  which  provides: 
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"#l-No  taxes  or  other  similar  charges 
of  any  kind  (National ,  State,  Provincial, 
Municipal  or  other)  shall  in  the  territory 
be  collected  from  the  sending  state  or  any 
natural  or  juridical  person  acting  on  its 
behalf  in  respect  of  land,  buildings,  parts 
of  buildings  or  appurtenances  owned  or  other- 
wise held  or  occupied,  or  in  respect  of 
buildings  or  parts  of  buildings  erected  by 
or  on  behalf  of  the  sending  state  and  used 
exclusively  for  any  of  the  purposes  specified 
in  paragraph  1  of  Article  7  except  taxes  or 
other  assessments  levied  for  services  or 
local  improvements  by  which  and  to  the  extent 
that  the  premises  are  benefited." 

As  recited  above,  the  "most  favored  nation"  clause 

confers  on  those  persons  enumerated  consuls  general, 

for  one  those  rights,  privileges,  and  immunities  in 

the  United  States  which  are  not  expressly  conferred  by  such 
treaty  but  are  conferred  by  treaty  on  the  nationals  or  repre- 
sentatives of  another  foreign  country.    (Santovincenzo  v. 
Egan,   52  S.  Ct.  81,  284  U.  S.  30,  76  L.  ed  151. ) 

The  effect  of  such  clause  is  limited  to  those  matters 
to  which  the  treaty,  by  its  terms,  applies.    (Lukich  v. 
Dept.  of  Labor  and  Industries,  176  Wash.  221,  29  Pac.  2d  388.) 

Further,  the  "most  favored  nation"  clause  does  not 
extend  to  rights  expressly  granted  to  other  nations  in 
exchange  for  reciprocal  rights  or  valuable  concessions. 
(Sullivan  v.  Kidd,  4l  S.  Ct .  158,  254  U.  S.  433,  65  L. 
ed.  344;   Bertram  v.  Robertson,  122  U.  S.  116,  7  S.  Ct. 
1115.) 

It  is  well  settled  that  a  consul  of  a  foreign  power 
is  not  entitled  by  international  law  to  the  privileges  and 
immunities  of  an  ambassador  or  minister  but  is  subject  to 
the  laws  and  regulations  of  the  country  to  which  he  is 
accredited.    (Wilcox  v.  Luco,  118  Cal.  639,  45  Pac.  676.) 
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This  relationship  between  the  receiving  state 
and  a  foreign  consul  may  be  changed  by  treaty,  and  favored 
nation  treatment  is  often  incorporated  to  avoid  agreement 
in  detail  as  to  subjects  of  commerce  merchants,  ves- 
sels and  products.    (Mr.  Jefferson,  Secretary  of  State, 
Am.  State  Papers,  For.  Rel.  Vol.  I,  pp.  134-5.) 

While  the  ownership  or  leasehold  of  land  is  of 
advantage  to  a  foreign  consul  in  the  transaction  of 
business,  neither  can  rightly  be  claimed  on  the  ground 
that  it  is  included  in  the  term  "commerce."   ("Favored 
Nation  Treatment"  by  Joseph  Rogers  Herod,  pg.  49.) 
Real  estate  is  fixed,  not  a  necessary  instrument  of 
commerce,  and  is  subject  to  the  jurisdiction  of  the 
nation  of  its  situs.   (Thirty  Hogsheads  of  Sugar  v. 
Boyle,  9  Cranch,  pg.  191*7) 

It  is  clear  that  if  real  estate  of  a  consul  is 
to  escape  the  mandate  of  the  California  Consitution, 
that  all  property  be  taxed  (Const.  Art.  XIII,  Sec.  1), 
there  must  be  express  provision  made  to  that  effect  in 
an  appropriate  treaty.   The  duty  to  make  its  contribution 
to  the  costs  of  government  is  inherent  in  the  property; 
it  is  not  a  privilege  or  exemption  or  immunity  of  a  foreign 
consular  officer. 

My  opinion,  therefore,  is  that  real  estate  acquired 
for  consular  purposes  is  not  exempt  from  taxation  in  Cali- 
fornia in  the  absence  of  express  provision  for  exemption. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


RAB/OIW 
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Mr.  S.  Bouphidis 

Consul  General  of  Greece 

2441-2443  Gough  Street 

San  Francisco  23,  California 


Re :   Exemption  from  Taxation; 
Consul  General  of  Greece 


Dear  Sir: 


My  opinion  dated  December  6,  i960,  reviewed  the 
question  of  exemption  from  tax  of  the  Greek  Consulate  from 
the  standpoint  of  the  "most  favored  nations  clause."   Sub- 
sequently, we  discussed  the  matter  together,  and,  in  ful- 
fillment of  your  request,  I  have  re-examined  the  applicable 
convention. 

Article  III  of  the  Convention  between  the  United 
States  and  Greece  provides  that  consuls-general,  consuls, 
vice-consuls  and  consular  agents,  citizens  of  the  State  by 
which  they  are  appointed  shall  be  "exempt  from  all  direct 
taxes,  national,  state  or  municipal,  unless  such  taxes  become 
due  on  account  of  the  possession  of  real  estate,  or  for 
interest  on  capital  invested  in  the  country  where  the  said 
officers  exercise  their  functions."    (33  Stat.  2122;  TS  424; 
1  Malloy  855;  emphasis  added.) 

This  express  convention  language  is,  in  my  opinion, 
conclusive  on  the  issue  of  taxability  of  consulate  property, 
Irrespective  of  the  operation  of  the  most  favored  nation 
clause. 

I  trust,  therefore,  that  you  will  concur  with  me  that 
your  real  estate  has  been  fairly  assessed  in  accordance  with 
law. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


oiw  ec 
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Mr.  James  R.  McCarthy 
Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 


Dear  Mr.  McCarthy: 


You  directed  an  inquiry  to  me  requesting  that  I  advise 
you  concerning  the  establishment  of  the  necessary  standards  and 
procedures  for  administering  the  provisions  of  Section  135(a) 
of  the  City  Planning  Code.   This  section  permits  the  required 
off-street  parking  spaces  for  multiple  dwellings  to  be  within 
600  feet  of  the  building  served  and  within  300  feet  of  other 
buildings,  excluding  one  and  two- family  dwellings. 

Under  Section  135  of  the  Planning  Code,  the  Board  of 
Supervisors  has  provided  that  the  required  parking  spaces  for 
multiple  dwellings  may  be  located  outside  the  building  to  be 
served  provided  they  are  within  600  feet  of  said  building.   It 
also  provides  that  for  any  other  building  the  required  parking 
spsces  may  be  provided  if  they  are  within  800  feet  of  such 
building,  and  excludes  from  its  provisions  one  and  two- family 
dwellings. 

The  administrative  difficulty  presented  by  this  section 
is  how  to  guarantee  that  these  off-premises  parking  spaces  will 
be  reserved  for  the  use  of  the  building  served  during  its  life- 
time. It  is  also  apparent  from  the  section  that  the  physical 
location  of  these  required  parking  spaces  could  be  shifted  from 
time  to  time,  provided,  always,  that  they  are  within  the  distance 
specified. 
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I  have  reviewed  the  ordinances  of  the  various  cities 
which  were  enclosed  in  your  inquiry  and  find  that  all  of  them 
have  the  common  factor  of  requiring  one  ownership  or  a  long  term 
noncancellable  lease,  thus  assuring  full  compliance  with  the  law 
and  also  serving  as  notice  to  all  concerned  that  a  portion  of  the 
property  upon  which  the  parking  spaces  are  located  has  been  en- 
cumbered for  use  as  a  parking  space  for  the  building  served. 

In  order  to  properly  administer  the  portion  of  this  section 
dealing  with  the  off-premises  parking,  you  should  require  proof  from 
the  owner  of  the  building  to  be  served  that  he  either  owns  the 
property  on  which  the  parking  space  is  to  be  provided  or  that  he  has 
a  long  term,  noncancellable  lease  permitting  him  or  his  tenants  to 
use  parking  space  or  spaces  in  an  off-premises  area  for  the  benefit 
of  the  building  to  be  erected. 

After  the  applicant  has  made  the  showing  required  above, 
he  should  also  be  required  to  record  the  document  showing  the 
earmarking  of  this  space  for  use  of  parking  by  occupants  of  the 
new  building  or  a  copy  of  the  noncancellable  lease  indicating  that 
he  has  leased  space  off  his  premises  to  satisfy  the  parking  require- 
ments of  the  projected  building.  Whichever  procedure  is  followed, 
provisions  should  be  included  in  the  document  which  is  executed  for 
the  relocation  or  shifting  of  the  parking  area  from  time  to  time 
so  long  as  any  relocation  is  within  the  600  or  800- foot  belt. 

I  have  not  attempted  to  draw  any  specific  document  which 
would  incorporate  these  suggestions,  since  I  am  sure  that  there  will 
be  a  good  deal  of  variation  between  applicants.  However,  I  suggest 
that  you  refer  to  me  any  document  submitted  by  an  applicant  which 
sets  forth  the  procedure  for  off-premises  parking,  in  order  that  I 
might  review  it  and  determine  whether  it  satisfies  the  requirements 
of  Section  135(a)  of  the  City  Planning  Code. 

As  a  general  rule  a  pattern  will  develop  after  a  number 
of  these  applications  and  plans  have  been  reviewed.  Thereafter 
it  will  only  be  necessary  for  you  to  send  me  those  applications 
which  because  of  some  unusual  circumstance  appear  to  differ  from 
the  pattern  established. 

Therefore,  in  answer  to  your  inquiry,  I  recommend  that  you 
establish  through  administrative  ruling  the  procedure  whereby  the 
above  recommendations  may  be  put  into  effect. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

BJW 
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Mr.  H.  D.  Ross,  Controller 

109  City  Hall 

San  Francisco  2,  California 


Re:  Pacific  Auxiliary  Fire  Alarm  Co. 
Franchise  Tax  Payment  $127.95 
Calendar  Year  1958 


Dear  Mr.  Ross : 

In  reply  to  your  communication  on  the  above  subject,  I 
have  reviewed  the  enclosed  correspondence  and  Mr.  Desky  of  our 
office  has  interviewed  officers  of  the  Pacific  Auxiliary  Fire 
Alarm  Co.  in  order  to  determine  the  facts  involved.   The  legal 
question  which  is  being  posed  is  as  follows : 

Are  amounts  received  by  Pacific  Auxiliary  Fire 
Alarm  Co.  for  the  installation  by  it  for  its  cus- 
tomers of  fire  alarm  systems  connected  with  the  fire 
alarm  boxes  owned  by  the  City  and  County  of 
San  Francisco  includable  within  its  gross  receipts 
for  the  purpose  of  computing  the  franchise  payments 
to  be  made  to  the  City  and  County  by  said  company? 

From  your  correspondence  and  the  attachments  thereto,  it 
appears  that  for  the  franchise  tax  year  1958  the  company  reported 
total  gross  receipts  of  $26,792.20.   However,  your  office  deter- 
mined from  an  examination  of  the  records  of  the  company  that  its 
total  gross  receipts,  according  to  your  computation,  were 
$36,397.50  for  the  franchise  tax  year  in  question. 

The  provisions  of  the  Pacific  Auxiliary  Fire  Alarm  Co. 
franchise  (Ordinance  No.  393,  Series  of  1939,  approved  by  the 
Mayor  November  30,  1939),  which  govern  the  computation  of  the 
franchise  fee,  are  set  forth,  in  part,  in  Section  3  as  follows: 
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"Should  the  gross  receipts  of  said  grantee  arising 
from  the  use,  operation  or  possession  of  the  rights 
and  privileges  hereby  granted  equal  or  exceed 
$30,000.00  in  any  year  then  said  grantee  shall  pay 
to  said  City  and  County  of  San  Francisco  a  sum  of 
money  equal  to  2%   of  said  gross  receipts  for  said 
year  over  and  above  said  $30,000.00." 

Due  to  the  above  provisions,  if  the  company's  computation 
is  correct,  it  would  owe  no  franchise  fee  to  the  City  and  County  for 
the  franchise  tax  year  in  question.   If  your  computation  is  cor- 
rect, then,  according  to  your  letter,  a  franchise  tax  payment  for 
said  year  is  due  from  the  company  in  the  amount  of  $127.95. 
Investigation  indicates  that  the  difference  of  $,9,605.30  between 
your  computation  and  the  company's  computation  arises  from  the 
following  facts: 

The  company  made  seven  different  installations  of  fire 
alarm  systems  for  its  customers  on  their  private  property  and  re- 
ceived from  said  customers  a  payment  representing  the  cost  of  the 
construction  of  said  installations,  including  amounts  to  compensate 
it  for  the  services  of  sub -contractors,  for  labor  and  materials, 
and  for  other  construction  costs  incurred  by  it. 

As  to  five  of  the  seven  construction  accounts,  the  company 
put  out  for  construction  less  than  the  amount  which  it  had  received 
from  its  customers.   On  the  construction  work  for  these  accounts 
there  was  an  excess  of  $1,249.66  which  the  company  was  entitled  to 
keep  for  itself  by  reason  of  its  contracts  with  said  customers. 
The  said  amount  was  reported  as  taxable  gross  receipts  by  the 
company . 

The  company  has  asserted  that  all  amounts  received  by  it 
on  its  construction  accounts  were  held  and  spent  in  trust  for  its 
customers. 

The  company  retains  fee  title  to  the  equipment  which  it 
installed.   All  such  equipment  consisted  of  fire  alarm  systems 
which  in  the  course  of  construction  were  connected  to  the 
San  Francisco  municipal  fire  alarm  system. 

Determination  of  the  stated  legal  question  depends  upon 
analysis  of  the  terms  "gross  receipts  of  said  grantee  arising  from 
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"the  use,  operation  or  possession  of  the  rights  and  privileges 
hereby  granted"  which  define  the  basis  for  the  computation  of  the 
franchise  fee.   It  should  be  pointed  out  first  of  all,  that  the 
conduct  of  a  private  fire  alarm  system  is  not  the  operation  of  a 
public  utility,  and  that  such  an  operation  is  fully  subject  to 
municipal  control  under  the  police  power,  particularly  when  the 
private  fire  alarm  system  in  question  is  given  the  valuable  right 
and  privilege  of  connection  with  the  municipal  fire  alarm  system  as 
well  as  the  right  to  use  the  streets  and  other  public  places  for 
the  conduct  of  its  business.    (See:  General  Alarm  Corporation  v. 
Under down,  76  Ariz.  235,  262  P.  2d  671;  Television  Transmission 
Inc.  v.  Public  Utilities  Commission,  47  Cal.  2d  82;  Opinion  No. 
TTEl   of  this  office,  dated  July  30,  1957.) 

In  view  of  the  language  of  this  franchise,  there  is  no 
doubt  that  interconnection  with  the  municipal  fire  alarm  system  is 
one  of  the  "rights  and  privileges"  granted  thereunder.   The  right 
of  said  interconnection  is  specifically  described  and  granted  in 
Section  1  of  the  subject  franchise. 

For  this  reason,  I  am  of  the  opinion  that  moneys  received 
by  reason  of  installations  of  part  of  such  an  interconnecting 
system  were  intended  to  be  included  within  "gross  receipts"  taxable 
under  the  subject  franchise,  for  the  reason  that  the  right  of  such 
interconnection  is  one  of  the  basic  privileges  granted  thereunder. 

This  question  has  been  considered  in  the  recent  case  of 
Muse-Art  Corporation  v.  City  of  Philadelphia,  373  Fa.  329,  95 
Atl.  2d  542,  decided  in  1953, "~Fy "the  Supreme  Court  of  Pennsylvania. 
That  case  involved  a  franchise  ordinance  requiring  payment  of  "five 
per  cent  of  the  accrued  entire  gross  business  accounts  whether 
collected  or  not  *  *  *  received  *  *  *  from  the  exercise,  directly 
or  indirectly,  of  any  or  all  of  said  rights  and  privileges  granted 
by  ordinance  of  the  City  *  *  *." 

The  Muse-Art  Corporation  was  granted  the  privilege  under 
the  ordinance  of  using  underground  wires  for  the  transmission  of 
music,  news  and  advertising.   A  dispute  arose  between  the  Muse-Art 
and  the  City  as  to  whether  the  percentage  should  be  applied  to  its 
gross  accounts  for  sales  of  reproduction  equipment,  installation 
charges,  and  amounts  collected  by  it  to  pay  copyright  fees.   The 
Court  held  that  the  amounts  collected  by  Muse-Art  were  properly 
includable  within  gross  receipts  under  its  franchise,  saying  (p.  544) 
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"As  the  learned  chancellor  succinctly  stated,  - 
'The  problem  then  is  as  to  the  scope  of  the  City's  5% 
charge.'   Section  5  of  the  Sound  Reproduction  License 
Ordinance  of  1945  exacts  a  consideration  of  'five  per 
cent  of  the  accrued  entire  gross  business  accounts 
whether  collected  or  not  *  *  *  received  *  *  *  from  the 
exercise,  directly  or  indirectly »  of  any  or  all  of  said 
rights  and  privileges  granted  by  ordinance  of  the  City 
of  Philadelphia. '   *  *  *  The  court  below,  after  noting 
'that  the  controlling  question  in  this  case  is  not  the 
significance  of  the  words  "gross  business  accounts" 
but  rather  the  significance  of  the  words  "from  the 
exercise,  directly  or  indirectly  of  *  *  *  said  rights'", 
correctly  concluded  'that  any  sale  or  installation  by 
the  plaintiff  of  equipment  used  in  any  manner  whatsoever 
or  in  any  degree  for  the  reproduction  of  music  by  the 
plaintiff,  or  connecting  with  the  wires  intended  for 
such  reproduction  of  music,  is  an  exercise  of  the  rights 
and  privileges  granted  by  the  City.'   And,  that  is  an  end 
of  the  matter." 

(See,  also,  City  of  Philadelphia  v.  Holmes  Electric  Protective 
Company .  6  Atl.  24~~884,  for  similar  holding,  noting  that  lack  of 
profit  from  construction  work  did  not  authorize  exclusion  of 
amounts  received  for  construction  services  from  franchise  base.) 

It  should  be  pointed  out,  however,  that  my  conclusion  as 
to  the  includability  within  gross  receipts  of  amounts  received  from 
construction  work  only  applies  to  receipts  of  the  company  arising 
in  connection  with  the  construction  or  use  of  those  fire  alarm 
systems  which  are  maintained  in  interconnection  with  the 
San  Francisco  municipal  fire  alarm  system,  or  which  otherwise  use 
streets  or  other  public  places. 

Under  the  subject  franchise,  those  receipts  of  the  company 
which  are  received  from  the  installation  of  systems  which  are  not 
interconnected  with  the  San  Francisco  municipal  system,  and  which 
do  not  use  streets  or  other  public  places,  or  from  other  activities 
not  connected  with  the  installation  or  use  of  such  systems,  are  not 
taxable  as  gross  receipts  thereunder. 

The  further  legal  question  arises  as  to  whether  the  company 
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is  entitled  to  any  deduction  by  reason  of  the  fact  that  the  instal- 
lation charges  in  question  were  paid  to  it  by  customers  and  were  in 
turn  paid  out  by  it,  at  least  in  part,  to  pay  for  the  cost  of  con- 
struction. 

V'hile  the  company  has  asserted  that  the  amounts  paid  to  it 
for  said  construction  were  received  "in  trust",  investigation  has 
shown  that  such  moneys  were  received  by  it  for  its  own  use,  and 
included  as  items  in  its  own  accounts.   In  fact,  as  the  company  has 
indicated,  part  of  the  payments  received  by  it  for  the  construction 
in  question  have  been  retained  by  it. 

Under  these  circumstances,  there  is  no  doubt  that  the  said 
amounts  received  by  the  company  constitute  "gross  receipts"  for  the 
purpose  of  computing  franchise  payments. 

In  Sekins  Van  Lines t  Inc.  v.  Jackson,  21  Cal.  2d  135,  the 
Supreme  Court  had  occasion  to  interpret  the  language  "gross  receipts 
from  operation"  which  appears  in  the  Motor  Vehicle  Transportation 
License  Tax  Act.   The  Van  Lines  had  contended  that  amounts  received 
by  it  for  that  part  of  the  loading  and  unloading  operations  which 
took  place  within  private  homes,  as  distinguished  from  that  which 
took  place  on  the  public  streets,  Was  exempt  from  the  tax  in  ques- 
tion.  However,  the  California  Supreme  Court  held  that  the  said 
loading  and  unloading  was  subject  to  tax  as  an  "inseparable  prepara- 
tory activity'  connected  with  moving  operations,  and  that  there  could 
be  no  deduction  from  "gross  receipts "  except  as  specified  in  the  Act. 

In  Pacific  Greyhound  Lines  v.  Johnson,  54  Cal.  App.  2d  297, 
Pacific  Greyhound  contended  that  it  was  exempt  under  the  same  Act 
for  ferry  and  bridge  fares  collected  from  its  passengers  and  paid 
out  by  it.   The  Court  rejected  this  contention  in  the  following 
manner : 

"'Gross'  means  'whole,  entire,  total;  without  deduc- 
tion.'  (18  T'ords  and  Phrases,  Ferm.  Ed.,  p.  697.) 
Furthermore,  the  term  'gross  receipts  from  operations,' 
has  been  held  in  this  state  to  be  plain  language  requir- 
ing no  interpretation.    (Facif  ic  Gas  6  S lee trie  Co.  v. 
Roberts,  176  Cal.  183  [167  ?ac.  843TT)"" 

"The  Legislature  presumably  had  in  mind  the  decision 
in  the  Pacific  Gas  &  Electric  Company  case  when  it  enacted 
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"the  statute  under  consideration.   When  it  excepted 
operations  not  to  be  included,  it  further  evidenced 
its  intention  that  all  others  were  to  be  included; 
and  to  make  the  meaning  of  gross  receipts  as  all 
receipts  doubly  sure,  it  subsequently  created  the 
presumption  referred  to  above.   Ferry  and  bridge 
fares  and  tolls  collected  by  operators  are  plainly 
a  part  of  their  gross  receipts ;   that  such 
operators  do  not  act  as  agents  for  others  in  the 
collection  of  same  was  found  by  the  trial  court. 
Whether  it  is  or  is  not  equitable  to  require  opera- 
tors to  pay  a  tax  upon  the  amounts  they  are  compelled 
to  pay  for  ferry  fares  and  bridge  tolls  is  a  matter 
for  the  Legislature  and  not  the  courts.   No  reason 
appears  why,  if  the  Legislature  did  not  intend 
'gross  receipts'  to  include  such  amounts, it  should 
not  have  said  so  in  plain  terms. 

"Gross  receipts  are  not  the  same  as  gross  earn- 
ings, and  no  deductions  from  gross  receipts  are 
justified  except  such  as  are  provided  by  the  act  itself. 
It  specifies  what  shall  not  constitute  'gross  receipts' 
but  no  distinction  between  'gross  receipts'  and 
'taxable  gross  receipts'  is  made  by  the  act,  or  justi- 
fied under  its  terms."  (p.  302.) 

(/xcord:  lacific  Gas  and  Electric  Company  v.  Roberts,  176  Cal. 
183.) 

By  reason  of  the  above  cases,  I  am  of  the  conclusion  that 
gross  receipts  from  installations  of  fire  alarm  systems  inter- 
connected with  the  San  Francisco  municipal  system,  or  which  use 
streets  or  other  public  places,  are  subject  to  the  tax  under  the 
provisions  of  the  franchise  in  question,  both  as  an  essential 
"preparatory"  activity  that  is  an  integral  part  of  operations  au- 
thorized under  the  franchise  and  as  an  amount  collected  as  gross 
receipts  of  the  company  within  the  scope  of  its  franchise  operations. 

You  are  hence  advised  that  you  properly  included  the  amounts 
in  question  in  the  computation  of  the  franchise  fee  and  correctly 
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determined  that  the  company  was  required  to  make  a  franchise 
payment  in  the  amount  indicated  for  the  year  1958. 


Yours  truly, 


DION  R.  HOLM 
City  Attorney 


cc  :  Mr .  Arch  Monson 

President,  Pacific  Auxiliary 

Fire  Alarm  Company 
360  -  6th  Street 
San  Francisco,  California 


Mr.  Sherman  Jc.  Duckel 

Chief  administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


Mr.  D.  0.  Townsend 

Chief  of  Department  of  Electricity 

276  Golden  Gate  Avenue 

San  Francisco  2,  California 


OPINION  NO.  1497 
December  28,  1960 


SUBJECT:   JURISDICTION  OF  ART  COMMISSION,  UNDER  SECTION  46 
OF  THE  CHARTER,  OVER  THE  REPAIR,  REHABILITATION 
AND  CONVERSION  OF  THE  PALACE  OF  FINE  ARTS 


Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"At  today's  meeting  of  the  Art  Commission  I  was 
instructed  to  communicate  with  you  and  request  your 
opinion  concerning  the  jurisdiction  of  the  Art  Com- 
mission as  outlined  in  Section  46  of  the  Charter,  over 
the  improvements,  renovation  and  reconstruction  of  the 
Palace  of  Fine  Arts." 

OPINION 

The  repair  and  rehabilitation  of  the  Palace  of  Fine  Arts 
is  to  be  undertaken  under  the  provisions  of  Chapter  2336,  Statutes 
of  1957,  which  provides  in  substance  as  follows: 

1.  That  the  City  and  County  of  San  Francisco  convey 
to  the  State  the  land  and  improvements  known  as  the  Palace 
of  Fine  Arts. 

2.  That  the  State  repair  and  rehabilitate  the  Palace 
of  Fine  Arts  as  close  to  its  original  form  as  possible 
from  the  sum  of  $2,000,000  appropriated  from  the  State 

Park  Fund  and  a  matching  sum  of  $2,000,000  to  be  contributed 
from  private  or  other  sources,  or  the  City  and  County  of  San 
Francisco. 

3.  That  the  State  Park  Commission,  after  said  repair 
and  rehabilitation,  may  lease  the  Palace  of  Fine  Arts  to 
the  City  and  County  of  San  Francisco  upon  condition  that 
the  property  be  used  for  park,  cultural,  recreational, 
educational,  museum,  artistic,  and  musical  purposes. 

Funds  are  presently  available  for  the  repair  and  rehabili- 
tation of  the  Palace  of  Fine  Arts  under  the  provisions  of  Chapter 
2336,  Statutes  of  1957,  as  follows: 

1.  The  sum  of  $2,000,000  appropriated  from  the  State 
Park  Fund  by  said  Chapter  2336,  Statutes  of  1957. 
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2.  The  sum  of  $2,000,000,  being  the  gift  of 
Walter  S.  Johnson  to  the  City  and  County  of 
San  Francisco  for  the  purpose  of  matching 
the  aforesaid  State  appropriation. 

3.  The  sum  of  $1,300,000  made  available  by  the 
electorate  of  the  City  and  County  of  San 
Francisco  through  the  adoption  of  the  bond 
issue  at  the  November  3,  1959  election. 

The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  adopted  Ordinance  Wo.  553-60,  whereby,  pursuant  to  the 
provisions  of  said  Chapter  2336,  Statutes  of  1957,  the  iiayor  and 
the  Clerk  of  the  Board  of  Supervisors  are  authorized  and  directed 
to  do  the  following: 

1.  To  execute  a  deed  conveying  the  land  and 
improvements  known  as  the  Palace  of  Fine  Arts 
to  the  State  of  California  pursuant  to  the 
provisions  of  Chapter  2336,  Statutes  of  1957;  and 

2.  To  enter  into  an  Agreement  and  Lease  with  the 
State,  by  and  through  its  Department  of  Natural 
Resources,  Division  of  Beaches  and  Parks,  for  the 
repair  and  rehabilitation  of  the  Palace  of  Fine 
Arts  in  accordance  with  said  Chapter  2336, 
Statutes  of  1957,  and  after  said  repair  and  rehab- 
ilitation, for  the  lease  of  said  Palace  of  Fine 
Arts  by  the  State  to  the  City  in  accordance  with 
the  provisions  of  Chapter  2336,  Statutes  of  1957. 

Ordinance  No.  553-60  further  provides  that  the  deed  to  the 
Palace  of  Fine  Arts  shall  be  deposited  in  escrow  within  thirty  days 
from  the  execution  of  the  Agreement  and  Lease  and  shall  not  be 
delivered  to  the  State  until  the  final  plans,  specifications  and 
estimates  nave  been  prepared  and  bids  nave  been  received  indicating 
that  the  repair  and  rehabilitation  of  the  Palace  of  Fine  Arts  can 
be  accomplished  within  the  funds  available,  and  the  construction 
contract  has  been  awarded  for  the  repair  and  rehabilitation  of  the 
Palace  of  Fine  Arts. 

Chapter  2336,  Statutes  of  1957,  provided  that  the  repair 
and  rehabilitation  of  the  Palace  of  Fine  Arts  should  be  undertaken 
by  the  State  of  California,   however,  pursuant  to  the  Agreement  and 
Lease  between  the  City  and  the  State,  executed  under  tiie  joint  exer- 
cise of  powers  provisions  of  the  Government  Code,  the  City  will 
undertake  the  repair  and  rehabilitation  of  the  Palace  of  Fine  Arts 
for  the  State  of  California,  which  is  then  to  be  known  as  tne  Palace 
of  Fine  Arts  historical  State  Park. 
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Both  the  conveyance  of  the  Palace  of  Fine  Arts  by  the  City 
to  the  State  and  the  payment  by  the  State  of  $2,000,000  to  the  City 
have  been  deferred  until  there  has  been  a  determination  that  the. 
rehabilitation  of  the  Palace  of  Fine  Arts  can  be  accomplished  within 
the  funds  available  and  the  construction  contract  has  in  fact  been 
awarded.  After  the  $2,000,000  has  been  paid  by  the  State  to  the 
City  under  the  Agreement  and  Lease  the  City  will  proceed  with  the 
actual  repair  and  renovation  of  the  Palace  of  Fine  Arts,  which  at 
that  time  will  be  owned  by  the  State  of  California. 

The  lease  of  the  Palace  of  Fine  Arts  by  the  State  to  the 
City  will  not  commence  until  the  repair  and  rehabilitation  of  the 
Palace  of  Fine  Arts  has  been  completed.   (Section  11,  Agreement  and 
Lease.)  During  the  interval  between  the  transfer  of  title  to  the 
State  and  the  commencement  of  the  term  of  the  lease,  the  City, 
pursuant  to  Sections  5003  and  5007  of  the  Public  Resources  Code, 
will  assume  the  care,  maintenance  and  control  of  the  Palace  of  Fine 
Arts  under  the  terms  and  conditions  of  the  lease.   (Section  16, 
Agreement  and  Lease.) 

As  indicated  above,  therefore,  the  State  of  California 
will  be  the  owner  of  the  Palace  of  Fine  Arts  when  the  actual  physical 
repair  and  rehabilitation  will  commence.   The  City  and  County  of  San 
Francisco  will  be  undertaking  the  repair  and  rehabilitation  for  the 
State  under  the  joint  powers  agreement  with  the  State,  subject  to  the 
State's  approval  of  the  plans  and  specifications. 

Your  request  for  an  opinion  raises  the  question  of  the 

powers  of  the  Art  Commission  under  Section  46  of  the  Charter  in 

relation  to  the  repair  and  rehabilitation  of  the  Palace  of  Fine  Arts 
under  the  conditions  set  forth  above. 

Section  46  of  the  Charter  generally  provides  that  no  work 
of  art  shall  De  contracted  for  or  placed  or  erected  on  property  of 
the  city  and  county  unless  such  work  of  art  together  with  the  pro- 
posed location  of  such  work  of  art  shall  first  have  been  submitted 
to  and  approved  by  the  Commission.   The  section  further  provides: 

"The  commission  shall  have  similar  powers  with  respect 
to  the  design  of  buildings  ...  or  other  structures 
erected  or  to  be  erected  upon  land  belonging  to  the 
city  and  county. . ."(Emphasis  added) 

Under  Section  46,  therefore,  the  approval  of  the  Art  Commission  is 
necessary  for  buildings  "erected  or  to  be  erected  upon  land  belong- 
ing to  the  city  and  county." 

In  the  case  of  the  Palace  of  Fine  Arts,  the  buildings  to 
be  constructed  thereon,  said  buildings  being  the  reconstruction  and 
replacement  of  the  presently  existing  buildings  as  close  to  their 


, 
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original  form  as  possible,  are  to  be  erected  upon  land  which  though 
presently  owned  by  the  City  and  County  of  San  Francisco,  is  to  be 
owned  by  the  State  of  California  at  the  time  of  the  commencement  of 
and  during  the  reconstruction  and  replacement.   As  stated  above, 
said  land  is  to  be  a  part  of  the  State  Park  System  and  to  be  known 
as  the  Palace  of  Fine  Arts  Historical  State  Park. 

I  am  therefore  of  the  opinion  that  the  buildings  to  be 
constructed  or  reconstructed  for  the  Palace  of  Fine  Arts  are  not 
to  be  erected  upon  land  belonging  to  the  City  and  County  of  San 
Francisco,  but  rather  on  land  belonging  to  the  State  of  California, 
and  therefore  the  Art  Commission  has  no  jurisdiction  over  the 
design  of  said  buildings. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Joseph  H.  Dyer,  Jr. 
Secretary 
Art  Commission 
100  Larkin  Street 
San  Francisco  2,  California 


LSM/BJW 


SUBJECT: 


OPINION  NO.  1498 
December  23,  i960 


JURISDICTIONAL  POWER  OF  CIVIL  SERVICE  COMMISSION  TO 
RECONSIDER  ITS  DENIAL  OF  RESIGNATION  SUBMITTED  BY 
POLICEMAN.   (MELVIN  R.  RYAN/ Q2,  POLICEMAN) 


Gentlemen: 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 

"Melvin  R.  Ryan,  Q2  Policeman,  Police  Depart- 
ment, submitted  a  resignation,  effective  September 
8,  1959,  to  the  Civil  Service  Commission  which  was 
considered  at  its  meeting  of  December  3*  1959. 

"Mr.  Michael  Riordan,  Mr.  Ryan's  attorney, 
appeared  before  the  Commission  at  that  meeting 
and  stated  that  Mr.  Ryan  was  then  institutionalized 
for  alcoholism  and  that  a  petition  was  then  pending 
before  the  Retirement  Board,  that  that  Board  grant 
Mr.  Ryan  a  disability  pension  based  on  a  service 
connected  disability. 


"The  Commission  being  a 
an  employee  who  is  mentally 
execute  a  valid  resignation, 
tion.   It  was  the  feeling  of 
time  that  the  matter  of  the 
from  the  Police  Department  w 
at  a  future  date  should  the 
to  approve  Mr.  Ryan's  petiti 
ment. 


ware  of  the  fact  that 
incompetent  cannot 
rejected  the  applica- 
the  Commission  at  the 
separation  of  Mr.  Ryan 
ould  be  inquired  into 
Retirement  Board  decline 
on  for  disability  retire- 


"The  Civil  Service  Commission  upon  receipt  of 
this  information  restored  the  matter  of  Mr.  Ryan's 
resignation  to  its  calendar  on  December  1,  i960. 
Mr.  Riordan  appeared  again  before  the  Civil  Service 
Commission  and  asserted  that  the  Civil  Service 
Commission  no  longer  had  jurisdiction  to  act  on  the 
resignation  inasmuch  as  it  had  exhausted  its  juris- 
diction by  rejecting  the  resignation  on  December  3, 
1959.   Mr.  Riordan  quoted  a  recent  decision  of  the 
Supreme  Court  to  support  his  statement. 

"Your  opinion  is  invited  on  two  points:   (l)  Is 
it  a  fact  that  an  agency  such  as  the  Civil  Service 
Commission  has  limited  jurisdiction  and,  therefore, 
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as  in  this  case,  has  no  power  to  bring  up  for  con- 
sideration the  resignation  of  Mr.  Ryan  from  his 
position  of  Q2  Policeman  following  an  earlier  order 
that  the  resignation  was  rejected;  (2)  Mr.  Riordan 
has  submitted  another  request  for  disability  retire- 
ment to  the  Retirement  Board,  this  based  on  the  fact 
that  Mr.  Ryan  has  had  more  than  10  years'  of  service 
as  a  city  employee,  and  being  presently  disabled  is 
entitled  to  be  retired  for  disability.   Should  the 
Commission  accept  Mr.  Ryan's  resignation  now,  would 
such  action  impair  or  in  any  way  interfere  or 
interrupt  the  jurisdiction  of  the  Retirement  Board 
to  grant  Mr.  Ryan  a  disability  retirement  based  on 
service,  assuming  the  fact  of  his  present  disability." 

OPINION 

Governmental  agencies  such  as  the  Civil  Service  Com- 
mission have  only  such  powers  as  are  expressly  or  by  clear 
implication  conferred  upon  them  by  statute,  and  for  that  reason 
do  have  limited  jurisdiction.   One  aspect  in  which  their  juris- 
diction is  usually  strictly  construed  is  when  they  attempt  to 
reconsider  or  change  their  own  administrative  determinations. 

Authority  on  this  apoint  appears  in  Hoertkorn  v. 
Sullivan,  67  C.A.  2d  151,  wherein  the  e6urt  rdlefl  that  the  San 
Francisco  Police  Commission  was  not  jurisdictionally  empowered 
to  reconsider  its  prior  decision  to  dismiss  a  police  officer 
even  though  Section  35  of  our  City  Charter  confers  upon  the 
Police  Commission  authority  of  "management"  of  the  police 
department.   Likewise,  in  Heap  v.  City  of  Los  Angeles,  6  Cal. 
2d  405,  our  Supreme  Court  held  that  the  jurisdiction  of  the 
Los  Angeles  Civil  Service  Board  was  a  special  and  limited 
one,  and  that  once  the  board  had  upheld  a  discharge  investiga- 
tion it  had  no  jurisdiction  to  reconsider  the  matter.   In  so 
doing,  the  court  elaborated  upon  its  decision  at  pages  407  and 
408  as  follows: 

"But  the  rule  stated  above,  that  a  civil  service 
commission  has  no  such  power  in  the  absence  of  express 
authorization,  is  sound  and  practical.   If  the  power 
were  admitted,  what  procedure  would  govern  its  exercise? 
Within  what  time  would  it  have  to  be  exercised;  how 
many  times  could  it  be  exercised?   Could  a  subsequent 
commission  reopen  and  reconsider  an  order  of  a  prior 
commission?  And  if  the  commission  could  reconsider  an 
order  sustaining  a  discharge,  could  it  reconsider  an 
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order  having  the  opposite  effect,  thus  retroactively 
holding  a  person  unfit  for  his  position?  These  and 
many  other  possible  questions  which  might  be  raised 
demonstrate  how  unsafe  and  impracticable  would  be 
the  view  that  a  commission  might  upset  its  final 
orders  at  its  pleasure,  without  limitations  of  time, 
or  methods  of  procedure." 

Said  decision  also  quotes  from  43  Cor.  Jur.  682,  with  approval  as 
follows: 

"A  civil  service  commission  has  no  inherent 
power  after  entering  a  final  order  dismissing  an 
officer  from  the  service  to  entertain  a  motion  for 
a  new  trial  or  rehearing  and  review  and  set  aside 
its  prior  order." 


I  am  satisfied  that  in  the  ins 
Service  Commission  made  its  order  of  Dec 
Policeman  Melvin  R.  Ryan's  submitted  res 
its  jurisdiction  under  the  Charter  to  de 
The  Charter  has  no  express  language  conf 
mission  the  power  to  reconsider  its  deci 
of  no  rule  adopted  by  the  commission  und 
to  that  effect.  Rule  28,  Section  2,  doe 
resignation  has  been  approved  by  the  Civ 
the  Personnel  Director  and  Secretary  the 
be  final  and  cannot  be  reconsidered. "  S 
of  that  ought  also  to  be  true.  ~Y6u"are 


tant  matter  when  the  Civil 
ember  3,    1959  rejecting 
ignation,  it  exhausted 
al  with  the  submission, 
erring  upon  the  com- 
sions,  and  I  am  aware 
er  its  general  powers 
s  state,  "When  a 
il  Service  Commission  or 
reof,  the  separation  shall 
eemingly  the  converse 
so  advised. 


Inasmuch  as  your  second  question  becomes  moot  in  relatio. 
to  my  answer  to  your  first  question,  I  prefer  to  await  a  factual 
development  in  the  future  which  actually  demands  its  answer  unless 
further  requested  by  you  to  answer  it  as  a  theoretical  proposition 
at  this  time. 

Respectfully  submitted, 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


DION  R.  HOLM 
City  Attorney 


Attention:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 


RJR/WFB 


OPINION  NO.    11+99 
December   28,   I960 


SUBJECT:      SUBORDINATION  OF  LIENS  --    CITY'S  RIGHT 
TO    PROTECT    SUBORDINATE  LIEN 


Dear   Sir : 


Your  request   for   an  opinion  is   as  follows: 


REQUEST 

"A  situation  involving  subordinate  liens  on 
real  property,  held  by  the  City  and  County,  has  been 
called  to  the  attention  of  the  Finance  Committee. 
An  appropriate  method  of  dealing  with  such  liens  is 
desired  by  the  Committee  in  order  to  avoid  any  loss 
of  money  which  may  be  due  and  owing  to  the  City  and 
County. 

"An  illustration  follows,  which  is  composed 
of  the  facts  existing  in  an  actual  case  at  the  pres- 
ent time: 

"The  City  and  County  has  imposed  a  subordinate 
lien  on  a  parcel  of  property  for  reimbursement 
of  demolition  and  public  aid  costs.   The  prior 
lien,  secured  by  a  deed  of  trust,  is  the  sub- 
ject of  a  foreclosure  action  and  a  public  sale 
will  be  held  shortly.   The  parcel  has  been 
appraised  by  our  Real  Estate  Department  at 
$3,500.   The  prior  lien  amounts  to  $1,200. 
Our  liens  amount  to  $2,000. 

"Should  the  sale  be  concluded  for  $1,200.00, 
the  City  and  County  will  recover  nothing.   Therefore, 
it  appears  to  the  members  of  the  Finance  Committee 
that  in  this  and  any  other  similar  case  the  appropriate 
representatives  of  the  City  and  County  should  be 
authorized  to  take  action  which  would  permit  payment 
of  the  amount  of  the  prior  lien  or  some  other  expedi- 
ent which  would  protect  the  City's  interest  in  the 
property. 

"The  Committee  will  appreciate  your  advice  as  to 
what,  if  any,  legislative  action  may  be  taken  in  order 
to  assure  such  protection  of  the  City's  interest." 
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OPINION 


The  question  presented  by  your  request  for  opinion  is 
whether  the  Board  of  Supervisors  may  authorize  the  purchase  of 
real  property  which  is  being  sold  in  a  foreclosure  action  for  an 


that 

City  and  County  does  purchase  the  property  under 
these  circumstances  it  will  lose  its  lien  interest  even  though 
the  property,  if  sold  for  its  appraised  value,  could  easily  sat- 
isfy the  City' s  subordinate  lien  as  well  as  the  prior  lien. 

The  City  and  County  of  San  Francisco  has  the  right  to 
purchase  and  sell  real  property.   The  powers  of  the  City  and 
County  of  San  Francisco  except  those  powers  reserved  to  the  peo- 
ple or  delegated  by  the  Charter  to  other  officials,  boards  or 
commissions  are  vested  in  the  Board  of  Supervisors.   The  Board 
of  Supervisors  and  each  board  or  commission  has  a  duty  to  pre- 
scribe reasonable  rules  and  regulations  for  the  protection  of 
property  under  its  control.   (Charter  of  the  City  and  County  of 
San  Francisco,  Sections  2,  9  and  19.  ) 

A  subordinate  lien  interest  is  an  asset  of  the  City  and 
County  of  San  Francisco.    If  foreclosure  proceedings  threaten  to 
extinguish  an  asset  of  the  City  and  County  of  San  Francisco  the 
Board  of  Supervisors  not  only  has  the  power  but  a  duty  to  take 
reasonable  action  to  protect  the  asset  of  the  City  and  County 
which  otherwise  would  be  destroyed. 

The  legislative  procedure  to  be  followed  here  would  be 
similar  to  that  followed  by  the  City  generally  in  the  purchase  of 
real  property.  The  Director  of  Property  should  be  authorized  to 
attend  foreclosure  proceedings  in  such  cases  and  purchase  the 
property  for  the  City  for  the  price  necessary  to  protect  the  City 
and  County's  subordinate  lien  interest.   Should  the  City  and 
County  acquire  the  property  in  this  fashion  it  could  be  declared 
surplus  and  sold  following  the  usual  procedures  for  the  disposi- 
tion of  surplus  real  property. 

You  are  advised  accordingly. 

Respectfully  submitted, 


To 


DION 

R. 

HOLM 

ROBERT  J. 

,  DOLAN 

City 

Att 

;orney 

Clerk  of 

the  Board 

Board  of 

Supervisors 

235  City 

Hall 

San  Franc 

:isco  2, 

Calif 

ornia 

TJL/GEB 


OPINION  NO.  1500 
December  29,  1960 


SUBJECT:  APPLICABILITY  OF  VEHICLE  CODE  SECTION  26310  TO 
MUNICIPALLY  OWNED  VEHICLES,  SPECIFICALLY  BUSES 
OF  THE  MUNICIPAL  RAILWAY 

Gentlemen: 

Your  inquiry  concerning  whether  the  provisions  of  Section 
26310  of  the  Vehicle  Code  of  the  State  of  California  apply  to 
vehicles  owned  by  the  City,  specifically  buses  owned  and  operated 
by  the  Municipal  Railway,  was  received. 

OPINION 

Section  26310  of  the  Vehicle  Code  provides  in  full  as 
follows: 

"§26310.   Compressed  Air  Brake  Safety  Devices. 
Every  vehicle  using  compressed  air  for  the  actuating 
of  the  brakes  shall  be  equipped  with  a  safety  device 
approved  by  the  department  which  will  prevent  the 
loss  of  air  pressure  if  an  air  line  breaks  or  a 
diaphragm  is  ruptured,  and  will  permit  the  effective 
application  of  the  remaining  brakes  of  the  vehicle, 
or  other  safety  device  approved  by  the  department 
which  will,  upon  loss  of  air  pressure,  automatically 
apply  the  brakes  to  the  wheels  of  the  vehicles. 

"The  department  is  hereby  empowered  to  determine 
and  to  establish  the  specifications  required  of  any 
such  device  or  devices  for  departmental  approval  and, 
in  the  conducting  of  any  test  or  tests  of  any  such 
device  or  devices,  the  department  may  determine  the 
costs  of  any  such  tests,  and  may  require  the  manu- 
facturers of  any  such  device  being  tested  provide 
the  department  with  the  amount  of  money  necessary  to 
cover  the  costs  of  any  such  tests.  The  department 
may  employ  the  services  of  private  firms,  individuals 
or  public  institutions  in  the  conduct  of  such  tests. 
The  department  may  accept  tests  by  accredited  labor- 
atories. No  device  shall  be  approved  by  the  depart- 
ment that  creates  a  hazard  on  the  highway  or  increases 
the  stopping  distance  of  a  truck  or  combination  of 
vehicles. 

"This  section  shall  not  take  effect  in  regard 
to  new  vehicles  until  January  1,  1961,  or  18  months 
following  the  certification  of  approval  of  such  a 
device  by  the  department,  whichever  is  later,  and 


OPINION  NO.  1500 
December  29,  1960 
Page  2 


all  other  vehicles,  regardless  of  the  date  of  manu- 
facture, shall  be  equipped  by  January  1,  1960,  or 
six  monthc  following  certification  of  approval  of 
such  a  device  by  the  department,  whichever  is  later." 

Section  26310  is  part  of  Division  12,  Chapter  3,  Article  1 
of  the  Vehicle  Code.   By  Section  24001,  Division  12  "applies  to  all 
vehicles  whether  publicly  or  privately  owned  when  upon  the  highways, 
including  all  authorized  emergency  vehicles."   (Emphasis  added)   A 
"highway"  by  definition  of  the  Vehicle  Code  is  a  place  publicly 
maintained  and  open  to  the  public  for  purposes  of  vehicular  traffic 
and  includes  a  "street."  (Vehicle  Code  Section  360) 

A  "vehicle"  is  defined  by  Section  670  of  the  Vehicle  Code 
as  follows: 

"A  'vehicle'  is  a  device  by  which  any  person  or 
property  may  be  propelled,  moved,  or  drawn  upon  a 
highway,  excepting  a  device  moved  by  human  power  or 
used  exclusively  upon  stationary  rails  or  tracks." 

A  bus  would  be  included  within  the  foregoing  definition. 
The  term  "bus"  is  a  contraction  of  the  word  "omnibus,   and  it  is 
well  understood  to  be  a  vehicle  which  serves  the  passenger  public, 
but  which  does  not  operate  upon  fixed  tracks.   (Patello  v.  State, 
47  S.W.  2d  847) 

Under  the  aforesaid  sections  of  the  Vehicle  Code  and  defi- 
nitions, it  is  clear  that  Section  26310  applies  to  all  publicly  and 
municipally  owned  vehicles  using  compressed  air  for  braking  purposes, 
including  buses  owned  and  operated  by  the  Municipal  Railway. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Lillian  M.  Senter 

Acting  Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,  California 


EAB/GEB 
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